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Judgment of I*, d u s t i c e  14ur~hg del ivered t h e  27th day of 
Yebruary, 1 y84. 

L This is a claim by the P l a i n t i f f  Power Securities 

L .: 
Limited ( l l ~ o v e r s w )  ngainst tbc  Defendant Iqr. 3oin C. Daiy 

f i 
( i i r .  Daly) i n  his capaci ty  as aroi';rator sppointeci m c e r  
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an =cement in w r i t i n g  dated  the 8 t h  day of Decenber 1985 
.<" 

y ;' 
made between Clare Inves tnents  L i n r t e d  ( C l z r e )  or" tke one 

I- :. 
. A 

+'<: , . , . \  . $ +  ' 
part and Powers of  the o the r  p a r t -  It ia t h e  content ion 

. . 
.: ' . 

'.I . 
+' . 
'x'< . . r *: *. 

of Powers that the Court should pursuant t o  Sec t ion  35 of 
4 

I <  .. 
? ,  . .'. . 

.I I. .+- * , 



$ y r 2fi - L - -x 
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'w' r' " :3 the  u r b i t r a t i o n  Act, I 954 d i r e c t  1 4 r .  Daly, as such 
Y 
*L 
,lo 

6. a r b i t r a t o r ,  t o  seek t h e  dec is ion  of t h e  Court on the  t r u e  
.3 
.i- 

F'ww 
r 2 construction of the  w r i t t e n  submission t o  u r b l t r a t i o n .  I n  
i Efi 

"rp + " 
T ':$ the Aff idavi t  sworn by M r .  aas i l  Eegartjr t h e  3 o l i c i t o r  on 

6 .  I ,?* 

3 behelf of Powers t he  ques t ion  on which i t  was suggested t h a t  .;a I" ;; 
.e 

, .,$ the a r b i t r a t o r  should be d i r e c t e d  t o  seek t h e  dec i s ion  o f  r ;t 
-1 

; .#. , I 

. g ,  the Court is expressed as follows:- 
p "<* 

1 ,;: 
JS "Whether on the  t r u e  cons t ruc t ion  of the s a i d  ;i' r<b! 
-4 

s r b i t r a t i o n  a g r e e ~ e n t  i n  w r i t i n g  dated the 8 t h  December 

p i  
1 f' 1983 and made between Clare Investments of t h e  one p a r t  

r i. and Power S e c u r i t i e s  of t h e  o t h e r  p a r t ,  the  s a i d  Power 
1 ; .  

P'. ' S e c u r i t i e s  Limited are e n t i t l e d  t o  adduce evidence 
I 1 %  

t r' and r equ i re  the  de terc in- t ion  ns t o  the liability ( i f  

L .  > 
any) o f  Clare Investments t o  conpensate Power S e c x r i t i e s  FW'; 

1 j. 
L 7. 

Limited for the c o n t i n u i x  l o s s  and da~age (if any) 

Pi! 
1 :  

- I  . sus ta ined  by Power S e c u r i t i e s  Limited as a r e s u l t  of 
$ ' 

p";- 
[ !, the a l leged  breach by Clare Investments o f  t h e  said ", 

? .  j o in t  venture agreement o r  whether the  s a i d  a r b i t r a t o r  

?' is l i m i t e d  t o  awarding such sun as nzy be found due 
' , 
', 

F., , 

a. - 
,,; . '- : 
fp$l$ ; , : 
j 3,$:-,,$.: 
L, .- ' -...--. 



' lpursuant t o  t h e  c l euses  i n  t h e  s a i d  agreement 

providing f o r  t h c  avoidance thereof ."  

The problem a r i s e s  i n  t h i s  way. Powers and C k r e  had 

been involved toge the r  i n  a jo i f i t  ven tu re  concernirg a o a j o r  

development i n  the  c i t y  of Cork. Apparently t h i s  venture 

was governed by a n  zgrecsent  between the  p a r t i e s  dated the  

27th day of ~ u g u s t  1979 and two f u r t h e r  aereements each 

dated the 10th of  Mzrch 1981 ( h e r e i r r i t e r  r e f e r r e d  t o  as 

t h e  development agreement s t  ) . 
The development agreements, o r  some of  them, contained 

express  provis ions provid ing  t h a t  d i s p u t e s  m i s i n g  thereunder  

should be re fe r red  t o  a r b i t r a t i o n .  

Whilst a considerable  anount of  work t:zs done i n  

pursuance of the agreements the aevelocnent  did not  proceed 

t o  completion. The consequences o f  the  fz i lurc  t o  proceed 

ma the  reason f o r  t h e  change of p lans  a r e  apparen t ly  

mat ters  i n  d i spu te  between Powers and Clare .  With a view 

t o  r e so lv ing  t h e  mat ters  i n  d i s p u t e  between them t h e  p a r t i e s  

en tered  i n t o  an agreement on t h e  8 t h  December, 1985 
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1 f . ;  .:.'! ,: . ,,!  ::.. 
submit t ing the claims which Power and Clzre  had each , 

,. , - . ., , +, rn . . 
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a g c i n s t  the other  and s p e c i f i e d  i n  the f irst  and second , . , ,g  3 . ;... 1:':.':;:,; 'A.: 
4 ! .,: .. :; .;;i:, ;:!>:;.?; ; ;"' 

. .. . .,.. . . .  . - , I . \ .  . '.. 
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schedulea o f  the a r b i t r e t i o n  agreement t o  the  award a d  : # .  ., :.-:. .:. . . 
:\ :,,,,. r.;. ;..' ' ,. . ,. . .!..- ' ' -  , , ..*.'' . ',. ' ' 

( , , . . I  I . '  . 
1:s , ::t:.; - . ; . , 

r : , y.,: 

f i n a l  determination of I k .  doin Cornac Daly t h e  f i r s t  nancd : ;  - . I  .'::':,*.,:. 
' 

8 . 8  , :  :.. ;$-,. ,., -;. ;:;g . .. , . . .. .' . ,.4 
I:,::.?! 

'I:.. .::;p:. :.,. ..-< ..!4c;,j; . 
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De f endant. . ' ,  > j:.:.;;:.:: , , 3 ;  L, : .i2:..:>,., ,,:., - , ,. <, 

'. , $1 ,;:;,+.<:. ?::;;;$$. ; ; ;j <q$i.K;: p 
: ! I:!,,' ,...~j;:r$i. :"...-. :, . ,.:..:!:b:$ .-.. . I It appears t h z t  t h e  hea r ing  o f  the  z r b i t r a t  i on  commenced , .!;:,.!I: #[ :..+~.?&;i'.~ 

, , A , ,  . t  ; a  . k- . ;,Liv3- 
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on the  1 2 t h  December, 1983, Bach of the  p a r t i e s  t o  t h e  , . :.: .!!: . :- I.; !., ,:> :. ,; . !. 
'. . : 

a r b i t r a t i o n  was represented  by Counsel. The first day of 

the hearing was taken  up with the d i r e c t  examination and 

cross-examination of Mr. Hobin Power. A t  t h e  re-commencement 

of t h e  hear ing  on the seconci day Counsel f o r  Powers ind ica ted  

thet t he re  wzs a d i f fe rence  between him and t h e  Counsel on 

behalf  of Clare as t o  t h e  cons t ruc t ion  o f  the  a r b i t r a t i o n  

&greement. Apparently Counsel on behalf  o f  lowers ::es 

i ; ,  ,,: - .  :. , , 
: ?  . , : .>., :;- ,:!;.,. ,,, contending t h z t  the  submission t o  a r b i t r a t i o n  extended t o  .., .. . , :: ...;) 

' .' 

, , . .?I.: ' . 
. ,! 1 , . ... (1.' . . ,  . - .  ..,. . ;. . . 

l o s s e s  which were not covered by t h e  development agreements. 

That some such d i f fe rence  o f  opinion e x i s t e d  apparen t ly  

emerged as a result of  the  l i n e  of cross-examination of 

Br.  Robin Power which w a s  pursued by Counsel on behalf of 

i Clare. However i t  seems t o  me mate r i a l  t o  bear  i n m i n d  

C 
P 
! 

- .  
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,lp first  t h a t  t h e  submission t o  a r b i t r a t i o n  provided t h a t  i n  

\ . , the f irst  ins tance  the a r b i t r a t o r  would n o t  quan t i fy  t h e  
:F i 

i 
: .* losses  t o  which e i t h e r  p a r t y  was e n t i t l e d  and secondly 
i. 
:. t h a t  Counsel fo r  C la re  had not objec ted  t o ,  less still had 

1 the z r b i t r a t o r  excluded, any evidence tendered on b e h a l r  
< .  

, , 

' -  

of Sowers. 
. 

,v 

h a/-- ., ... I n  those circumstances i t  i s  d i f f i c u l t  t o  s e e  why 
i . ,' ' 

- but  more p a r t i c u l a r l y  Powers - should have 

the s i t u a t i o n  as having reached a n  impass. 

9 / 
I n  any event a s h o r t  adjourrunent was requested e a r l y  i n  the 

I 

- second day end t h a t  was granted.  The adjournment d i d  no t  
:P 

resolve t h e  d i f f i c u l t y  and Counsel on beha l f  of  Powers 

.$, .- sought a prel iminary r u l i n g  from the a r b i t r a t o r  as t o  tho 

.\t . 

F. proper cons t ruc t ion  of t h e  submission t o  a r b i t r s t i o n .  It 
. 

> 
$ ' .  was conten~ea on behalf of Pokiiers, as Mr. Hegaarty r e c a l l s  
'- 

.@ the f a c t s ,  that "it would be pointless t o  proceed with the  

L i .  

8 evidence unless o r  u n t i l  a r u l i n g  w a s  given as t o  the  scope 
.P 
i 
t 

of the a r b i t r a t i o n  agreement and the  ambit o f  the  a r b i t r a t o r ' s  & 
!! 
, , jur isdict iont ' .  I t  was made c l e a r  t o  t h e  a r b i t r a t o r  t h a t  
!F :: 
.!l - 
. . 

i n  the absence o f  a pre l iminary  r u l i n g  from him t h a t  Powers 



, * #,I would have t o  cons ider  proceedings i n  the  High Court for a , q  
J ,  

'. - - .+ declaration t h a t  the  a r h i  +?a+< nn 
- 

. -  -- 
p; ;;;:P.'' : 

.:. !, . Q 
1 ., . -  fl 

';;::$., . , . I t  was f u r t h e r  pointed o u t  t h a t  it would be pointless for 
, , ,*.<,'"'- 

,..sr?. . . T' ::j, $ . . . : . . 
P I .  
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the  scope of t h e  submission and t h n t  he dec l ined  t o  do so. 
I f 

! 
.! 
t Yhi l s t  t h i s  does no t  accord with TI. Daly 's  r e c o l l e c t i o n  as 

expressed i n  t h e  affidavit sworn b y  h i m  i n  as much as he 

s t a t e s  p o s i t i v e l y  that h e  wdo not  r equ i r ed  " t o  make :Any 

r o m a l  ruiing of  any kindw I i e r l  I inuvt accept, st any 

r a t e  f o r  the  purposes o f  the p resen t  proceedings,  that some 

snch a p p l i c a t i o n  naae and refused .  I should like t o  

make i t  c l e a r ,  however, t h n t  i n  p r e f e r r i n g  the r e c o l l e c t i o n  

of  the o t h e r  p a r t i e o  I a m  not  i n  any way c a s t i n g  doubt 

upon the i n t e g r i t y  of the a r b i t r a t o r .  Indeed the  apparent  

L 

On the 5 t h  January, 1984, some weeks a f t e r  t h e  

conclusion of the  o r a l  h e a r i r e  the  s o l i c i t o r s  on behalf of 

Powers telephoned the  a m i t r a t o r  formally reques t ing  him 

2 
& t o  s t a t e  a case f o r  t h e  Hlgh Court pur3u;mt t o  Sec t ion  35 of . '  

the A r b i t r a t i o n  ~ c t ,  1954. I n  the na tu re  of the  m 
i 

communication t h a t  a p p l i c a t i o n  wds o f  course made i n  the 
p 
, 

of  the a p p l i c a t i o n  by l e t t e r  da t ed  the  5 t h  of January,  1984. 

d 

r: 

!*.. 
* b .' 

.=r 
.tL 
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' L* . . 

I n  any event  the  a p p l i c a t i o n  waa refused.  . .. 
b . .  ';. , ' 

On th6'.;6t,k of Januery , 1984 groceedings were i n s t i t u t e d  
f .: 
1. : . 

4 

b y  Powers ag?inst t h e  a r b i t r a t o r  c laiming ( i n t e r  a l ia )  an 
8 .  

i n t e r l o c u t o r p  i n j u n c t i o n  t o  r e s t r a i n  t h e  ~ r b i t r r t o r  from 
. - .  .v . . *  . C\ 

: iF' yjublishing his award. I n  those proczedings a n  interim 
i 

i n j u n c t i o n  t o  that e f f e c t  was g ran ted  on the  1 1 t h  of January, 

1984. I n  a d d i t i o n  Powers commenced proceedings by way of  

, .,,+ 

s p e c i a l  Summons a g a i n s t  the  a r b i t r a t o r  a lone  seeking  an 

Order pursuant t o  Sect ion  35 of the  A r b i t r a t i o n  Act, 1954 

F compelling the a r b i t r a t o r  t o  s t a t e  a case  f o r  the opinion or 

:# the High Court as t o  t h e  legal  c o n s t r u c t i o n  and i n t e r p r e t a t i o n  

of the a r b i t r a t i o n  agreement a f o r e s a i d .  By consent Clare 

weye jolned as Defendants i n  erck of the  

I n  my opinion t h e  r e l i e i  sought by Powers i n  the s g e c i z l  

. . %'  
Summons shoulp not  be granted and i t  would fol low from t h a t  .. 

-A&.).- 

. -.-l.' 

t h a t  the i n t e i l o c u t o r y  i n  junct ion  would n o t  be continued. . . 
b :. . . 

. Counsel d$, behalf o f  Porrero emphasis ed the  d i f f e r e n c e  
J 

I 

. * which had emerge,d between the p a r t i e s  i n  the  course of t h e  

., 'q . - a r b i t r a t i o n  as t6 t h e  scope of t h e  submissions. The 

, . 
. . - 
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extent  of t h i s  d i r r e r e n c e  was demonstrated, o r  so Counsel 

3 
contended, by t h e  r e q u e s t  f o r  t h e  zdjournment which was 

granted and then  of course the  subsequent dec i s ion  by Powers 
$6 
L , 
.% 8 

legal advioers  t o  withdrzw from the hea r i rq .  It was urged 

f. 
on me t h a t  the Tailfire a t  this s t age  t o  secure  n c l a r i f i c a t i o n  

*. f - 
f ,  

as t o  the  terms of t n e  auomission t o  a r b i t r a t i o n  would l ead  
, , 
C. . * 

f - .  
t o  a profus ion  of l i t i g z t l o n  i n  r e s p e c t  of and parallel t o  

:. 

[" the present  a r b i t r a t i o n  2nd r e s u l t  i n  i n j u s t i c e ,  de lay  end 

unnecessary expense. I". 
l t  may we l l  be t h a t  it would be d e s i r a b l e  i n  the 

P 
L .' 
. . i n t e r e s t s  of both  p a r t i e s  t h a t  they  should tzke s t e p s  t o  

r 3; avoid unnecessary expense o r  de lay  but ~t does not  seem t o  

e" 
me t h a t  the  prospect  o f  these unfor tunate  consequences would 

:% 

f .  necessar i ly  warrant the  Court i n  making t h e  Order so t~zh t .  
- i" . *  

There appears  t o  be l i t t l e  a u t h o r i t y  d e a l i n g  with the 

f, circumstances i n  which o r  t h e  p r i n c i p l e s  on which the  Court 

L.- 

should exe rc i se  its d i s c r e t i o n  t o  d i r e c t  a n  a r b i t r a t o r  to  f ';I 
. ' A  s t a t e  a case.  I would f i n d  i t  difficult t o  accep t  (al though 

the p ropos i t ion  appears  t o  have commended i t s e l f  t o  Bray J. 

r;. -. 
L ' .  ' ..">. i n  Loai tos  O i l  P fe lds  Limited -v- The Admiralty Commissioners 
' - .Jr .'g . 

. '. , . .. 
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5 ,  
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rq; - 10 - 
'> 

191 7 86 L.J.K.B. 1444) t h a t  a c a s e  s t a t e d  should be d i rec ted  
-3; F ':' 3 

on the grounds t h a t  t h e  Court ( o r  more p a r t i c u l a r l y  a 
: 2 <  - r,; . .A 

. $  
. d . ,- d i v i s i o n a l  C O W ~ )  would be more competent t o  decide n . r>! .'I, . 

'.> ; 

,:.ti 
:li . .,. . . .< . quest ion of iaw than  the  Isy a r b i t r ~ ~ t o r .  I t  seems to  ne  

f .  $:,, 

,, . t h a t  i n  p r i n c i p l e  one should recognisc t h a t  a submission t o  
.$ f i  

a r b i t r a t i o n  involves t h e  p a r t i e s  t h e r e t o  s e l e c t i n g  t h e i r  own 
-3 - 
J 

I"" :.:; 
L G .  t r i b u n a l  t o  ob ta in  t h e  pe r sona l  and p r o f e s s i o n a l  q u a l i t i e s  

1 
: y  

(*I .)I ' r'; : .. of t h e  p a r t i c u l a r  a r b i t r a t o r  and no doubt o t h e r  supposed 

.$ 
? ~ r;:, Pi 

advantages i n  regard  perhaps t o  expedi t ion ,  f i n a l i t y ,  pr ivacy 

'4 
..::I . o r  cos ts .  I n  those  circumstances i t  stems t o  m e  t h a t  r, J 7 

. :: ... 
without a b d i c a t i n g  i t s  s t a t u t o r y  funct ions  o r  inhe ren t  powers I, 

. .  
5 .  

. -3 t h e  Courts should b e  slow t o  usurp t h e  funct ions  of the 

. . T' i  . . ;3: , . chosen Tr ibunal  by i n t e rven ing  whether b y  way of s e t t i n g  
1,. 

p;.= 
1 -;.J. a s i d e  nn awdru, r e m i t t i n g  an awarc o r  d i r e c t i n g  a case  t o  - i$-..- 

( . ., 
. 

fg: [, be s t a t e d .  Some a u t h o r i t y  f o r  a sirnilor view p o i n t  is t o  
,+.  

' .* . . ... -. 
& 3f 
4 be founci i n  the d e c i s i o n  i n  iie Gray, Laur ie r  & Co. and 
.,:i ri:; 

. . .<I ' 

' . A  -.:. Boustead 1892 8 'r.L.i3, '(03. In R u s s e l l  on A r b i t r a t i o n  
. :. , i- r "i ;:, 

- .  , 
( 1 9 ' 7 Y  S d l t i o n )  it is suggested that the Court w i l l  no t  

ene by -my of d i r e c t i n g  a case s t a t e d  a t  any r a t e  

the re  e x i s t s  "a ques t ion  of law, r e a l ,  s u b s t a n t i a l ,  

.-- . .-. -. 



J 
i :?. , r I 

r e l e ~ n t  and such as ought t o  be decided by t h e  High CourtM. r !  '! i;: 
P 

1 1 '  s. 

, 
i 't. ;:, 
2 
;J There i s  a u t h o r i t y  f o r  the propos i t ion  t h a t  the Court 

.&I 

t" 1 
3 may d i r e c t  an  a r b i t r a t o r  t o  s t a t e  a case  even where he has r 1 

' j  not expressed a n  opinion a u v e r s e  t o  t h e  gur ty  =king the  

r 1 
? a p p l i c a t i o n  ( s e e  3 p i l ~ e r s  arid Uaker L i n i t e d  ,~cd 3. isetnam 
;1' 

r i  and Sons 1897 1 q.Y.D. 31 2) . However I would accept  es 4 -- 

.j c o r r e c t  the  s ta tement  i n  Halsbury's Laws o f  fingland four th  
I I 

'3 
.I 

r -! e d i t i o n  Vol. 2 paragraph 602 t o  t h e  e f f e c t  t h a t  the  Court 
j .* 

! 

5 
P ;  w i l l  not d i r e c t  such a case u n l e s s  the  a r b i t r a t o r  w a s  
i .:' 

,j 
J requested i n  the  f i r s t  ins tance  t o  s t a t e  a case  and t h z t  

T ' {  
I 

' ; ~ u c h  reques t  had been refused .  I t  i s  UiXficul t  t o  say t h a t  

r ! 
I $ 

f sucn a reques t  m s  made a t  a i l  i n  the presen t  case  i n  as much 
3 ' .i as  no reques t  was m a e  i n  the course  o f  the o r a l  nearing or.6 , 

t 
the reques t  which was made soma two weeks t h e r e a f t e r  w ~ s  ! I. 

P 

i.. I naae i n  the  susence o f  t h e  other  p a r t y  t o  t h e  a r b i t r a t i o n .  
1 .n 

" 

1 

F d It  seams to ne t h a t  no case has been made out f o r  a 

7.. 
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