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Subject: National Asset Management Agency Asset Relief Scheme for Banks in 
Ireland

Dear Senator Regan,

I refer to your letters dated 18 August 2010 in which you request confirmation on the 
following issues:

(1) That for the NAMA scheme to apply there must be impaired loans1 and an 
impaired borrower2.

(2) That a borrower to be an impaired borrower must have impaired loans;

(3) That, where a borrower has no impaired loans or associated impaired loans, that 
borrower cannot be considered an impaired borrower, and in such circumstances 
there is no basis for his or her loans/assets with participating banks to be 
transferred to NAMA

In the decision3 on the case N725/2009 'Establishment of a National Asset Management 
Agency (NAMA): Asset relief scheme for banks in Ireland', adopted on 26 February 2010
(hereinafter, 'the Decision'), the Commission assessed the information provided by the 
Irish authorities on the NAMA scheme, and deemed it compatible with the internal 
market. 

  

1 Impaired loans are loans where a borrower fails to meet his payment and/or other loan obligations to 
Irish participating banks.

2 Impaired borrower is one who has impaired loans to the extent that given his entire exposure to Irish 
banks he is unable to meet is repayment and other loan obligations.

3 JOCE C/94/2010 of 14.04.2010
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A public version of the decision is available in the following link:

http://ec.europa.eu/community_law/state_aids/comp-2009/n725-09.pdf

The relevant concepts to determine the scope of NAMA's activities are defined in section 
II of the Decision. In particular, paragraph 10 of the decision states:
'It is anticipated that assets will be transferred by "impaired borrower" exposures across 
all participating institutions as opposed to transferring portfolio of loans per institution. 
[…]'  

A more detailed definition of the concept of impaired borrower can be found in paragraph 
18:

'According to the Irish authorities, eligible assets are expected to be concentrated on a 
small number of very large real estate developers, involved across the whole cycle of 
property development.  Loans to such developers are closely  interconnected and inter-
linked (through cross default and cross guarantee clauses for example as described in 
footnote) which is viewed as significantly contributing to the impairment problems 
currently threatening credit institutions in Ireland.  Therefore, the approach to 
determining asset eligibility under the scheme is based on the concept of impairment at 
the borrower relationship level as opposed to impairment at the asset level only 
(impaired borrower relationship).'

And footnote 6 states:

'The majority of loans include loan-to-value covenants which if breached and not waived 
will trigger a "technical event of default" on the loan.  With the sharp fall in real estate 
prices, a significant number of these covenants have been breached.  The existence of 
cross default clauses between land and development loans and commercial loans to the 
same borrower then means that the commercial loan is also in technical default.'

I would like to remark that 'impairment at the asset level' is not a relevant concept to 
qualify an asset as eligible, as in paragraph 18 of the Decision. 

According to the definitions above, the relevant concept to determine whether an asset is 
eligible or not to be transferred to NAMA is that the debtor on the loan in question is 
regarded as an 'impaired borrower'. Impaired borrowers, as considered by the Irish 
authorities 'are expected to be concentrated on a small number of very large real estate 
developers, involved across the whole cycle of property development'. Furthermore, it 
stems from paragraph 18 and footnote 6 that it is the concept 'impaired borrower' which is 
relevant, instead of 'impairment at the asset level' due to the existence of contractual links 
among loans, which may trigger a 'technical events of default'.

The Commission's view on the approach adopted by the Irish authorities to determine 
which assets are eligible is expressed in paragraph 138 of the Decision:
'In particular, the Commission views the inclusion of the associated commercial loans as 
necessary to capture the entire exposure to the impaired borrower relationship as well as 
to help with aligning the measure with public policy objectives4.'

  

4 The inclusion of associated commercial loans will help NAMA maximise the recovery obtained on 
the entire impaired borrower relationship.  
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It should be noted that the Commission has considered the criteria included in the 
National Asset Management Act 2009 (hereinafter, the Act), to assess the compatibility of 
the State aid measure. In particular, regarding eligibility of assets, the Commission has 
considered in its assessment articles 69 through 71, together with articles 2 and 10 of the 
Act.

I hope the references above are helpful to clarify the issues that you mentioned in your 
letter.

Yours faithfully,

Signed

Dr Irmfried SCHWIMANN 
Director

Contact persons: Alberto Bacchiega Head of Unit +32 2 29 56398
Yassine Boudghene Case Handler +32 2 29 85058
Marton Hajdu Case Handler +32 2 29 90870
Francisco Sebastian Case Handler +32 2 29 92989


