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Réamhra
1. Thug an Chuirt seo an chéad-ordu sa chas ex-parte Dé Mairt, an 8 Iuil, 2020.
2. Cuireadh raiteas freasura isteach ar an 4 Nollaig, 2020. Séantar liomhainti ata leagtha

amach sa Raiteas is ga le haghaidh Athbreithnil Breithiinach agus na mionnscribhinni &
mionnu thar ceann an iarrataséra amhail is déd ndéanfai gach liomhain ata iontu a leagan
amach agus a shéanadh ceriatim. T& mionnscribhinn an uasail Eanna O Créinin
mionnaithe ar an 24 IGil, 2020. Chuir an t-uasal Conchur O Geallagdin mionnscribhinn eile
isteach an 22 Iuil 2020. Cuireadh mionnscribhinn Pearse Dillon isteach ar shon an
fhreagrora an 4 Nollaig 2020. Cuireadh mionnscribhinn freagartha anuasail Ui Chroinin
isteach an 22 Feabhra 2021. Cuireadh mionnscribhinn freagartha Pearse Dillon isteach an
21 Bealtaine 2021.

Croineolaiocht Eachtrai
3. Dhilltaigh Comhairle Contae na Mi cead tdgala ar theach aiochta tri-stor a thogail i Rath

Chairn. Dhilltaigh siad forbairt chénaithe chomh maith, a chuimsionn 28 teach aon-stér-
go-leith, 5 teach scoite 5 seomra-leapa (cineal A), 4 teach scoite 4-seomra-leapa (cineal
B), 3 teach scoite 4-seomra (cineal C), 9 teach scoite 3-sheomra (Cineal D) agus 7 teach
scoite 3-sheomra le boéithre inmhednacha agus cosain agus spas oscailte poibli, bealach
rochtana do choisithe/rothaithe chuig an mbunscoil agus rochtain ann ar bhéithre tosaigh.
Cuireadh an dilltd seo in iUl d’Eanna O Chréinin, Cathaoirleach Chomharchumainn Rath
Chairn Teoranta, Rath Chairn, Ath Bui, Co. na Mi, ar an 17 Nollaig 2019.

4, Cuireadh in il do Cholm O Griofa, an t-iarrataséir gur dhidltaiodh cead don fhorbairt an

17 Nollaig 2019, agus ba é an fath a bhi leis na:

"It is the policy of Meath County Development 2013 - 2019, as varied ‘to
encourage and foster the creation of attractive mixed use sustainable communities
which contain a variety of housing types and tenures with supporting community
facilities, public realm and residential amenities’ and ‘to require a high standard of
design in all new residential schemes that are built in a style and scale that is
appropriate to the landscape setting’ (HS Pol 2). The applicant has not
demonstrated that the proposed development provides public open space at the

minimum rate of 15% of the total site area as set out in s. 11.2.2 of the plan.



Therefore the proposed development, if permitted, would materially contravene
these policies, seriously injure the amenities and depreciate the value of properties
in the vicinity, would establish an undesirable future precedent for developments of
this kind and would be contrary to the proper planning and sustainable
development of the area.

D’ullmhaigh Jim Brogan, BA, Dip.T.P., M.I.P.1., Dip. L.S, Dip. Arb., F.C.I., B.L, tuairisc don
achomarc ar an 7 Feabhra 2020. An teideal a bhi ar an saothar a rinne sé na “Language

Impact Study” agus feictear na concluidi ar a dtainig sé ag alt 21, 22 agus 23 da chuid.

Mhol an t-uasal Kevin Moore, Cigire Sinsearach Pleanala, go mba cheart an cead a dhiultd
agus cuireadh a mholtai isteach an 3 Bealtaine 2020, faoin teideal “Reasons and
Considerations”. Bheartaigh sé go ndéanfadh an fhorbairt dochar d’oidhreacht teanga
agus chultlir na Gaeltachta i gContae na Mi agus go gcuirfeadh an fhorbairt a bhi
beartaithe isteach ar charachtar an tsraidbhaile i Rath Chairn. Mhothaigh sé da bhri sin go
mbeadh an fhorbairt bheartaithe ar neamhréir na pleanala cui agus forbairt inchothaithe
an limistéir. Ar an dara dul sios, ta laithrean na forbartha beartaithe suite sa Ghaeltacht.
Is i polasai phlean forbartha Chontae na Mi na an Ghaeilge a choth( agus cosc a chur ar
fhorbairt a mbeadh tionchar dilltach suntasach aici ar an nGaeilge agus ar an nGaeltacht,
ag cur san aireamh scala na scéime tithiochta beartaithe i féin chomh maith leis an
bhfasach a bhundfar d’fhorbairti moéra tithiochta, agus meastar,da ndeondfai cead leis, go
dtarléodh solathar iomarcach tithiochta a shardédh cosaint oidhreacht teanga agus cultdr na
Gaeltachta. Da bhri sin, bheadh an fhorbairt bheartaithe ar neamhréir na pleanala cui

agus fhorbairt inchothaithe an limistéir araon.
Seo a leanas concluidi an uasail Brogan:
“Conclusion

51. To conclude, the proposed guesthouse and ancillary facilities will create
employment opportunities for Irish speakers within the Gaeltacht and will also
create opportunities for enhancing the range of sporting, cultural, educational and
social events that can be hosted within the area. (t will, accordingly, have a positive

impact on Irish language and culture in Rathcairn.

52. The residential component of the development will cater for local housing
requirements and is in accord with the Development Plan's Core Settlement
Strategy policies and objectives for the Village. The reservation of 50% of the
residential units for daily Irish speakers will strengthen the use of the language in
the village. The remaining houses are likely to be occupied by persons who have an
affinity with the language, given the location of the houses within the core of the
Rathcairn Gaeltacht community and the primacy of Irish as the first language of
that community.

53. It is envisaged, therefore, that the development of the proposed guesthouse and

the residential component of the overall development scheme will promote the use,



viability and status of the Irish language in Rathcairn. The subject project is in
accordance with the policies and objectives of the 20-Year Strategy for the Irish
Language 2010-2030; The Action Plan 2018-2022 — 20 Year Strategy for the Irish
Language 2010-2030; Project

Ireland 2040 — Building Ireland's Future — National Planning Framework; the
Meath Gaeltacht Language Plan and the Meath County Development Plan 2013-
2019. It, as a development; is in accordance with the proper planning and

sustainable development of the area.”

8. Dhiultaigh an Bord cead ar an 15 Meitheamh 2020 agus rinne an bord ordd abp-306489-

20. Cuireadh achomharc isteach go luath maidir le leathanach 5 den chinneadh:

“Agus cinneadh a dhéanamh chun cead a dheond don fhorbairt bhearthaithe thug
an bord suntas leis, d’aineoinn chinneadh an Udarais Phleanala chun didltd don
fhorbairt bheartaithe ar an mbonn nar Iéir an méid spéis oscailte phoibli go raibh an
t-Udaras pleanala sasta go raibh an fhorbairt beartaithe de réir na foralacha zénala
don tsraidbhaile agus go bhféadfai diril ar an tionchar a mbeadh ag an bhforbairt
bheartaithe ar an oidhreacht teangeolaiochta agus cultartha tri fhdogra an

iarratasdra go gcoimeadfai 20% de na tithe do chainteoiri Gaeilge srl.”
Leanann siad ar aghaidh:

“Faoi réir choinnioll a chur san aireamh chun an cheist seo a réiteach go sasuil,
mheas an Bord go mbeadh an fhorbairt bheartaithe de réir na gcuspdiri zénala agus
ina croi-straitéis go gcuirfidh sé le beogacht agus le hinbhuaine an tsraidbhaile
Gaeltachta tri thithiocht a chur ar fail do chainteoiri dichais agus mar sin nach

mbeadh aon tionchar suntasach dilultach ag an nGaeilge na ar an nGaeltacht.”

9. Cuireadh litreacha chuig an Ranndg Phleandla 6 Chomharchumann Rath Cairn Teo ar na
datai seo a leanas: 21 Samhain 2019 (2), 8 Bealtaine 2019 (agus leis an litir sin ta litir 6
an t-Uasal O Créinin den data céanna le céip d’aighneachtai Chomharchumann Rath Cairn
i gcoinne iarratas phleanadla, agus aighneacht Chomharchumann Rath Cairn i ndail le

hachomharc 306489-20). Ag seo a leanas, sliocht as an litir sin:

“Culra

Bunaiodh Comharchumann Rath Chairn sa bhliain 1935 le ciram a dhéanamh de
ghniomhaiochtai éagsula agus d'fhorbairt pobail sa gceantar. Bionn an
Comharchumann ag reachtail clrsai Gaeilge do dhaoine éga agus d'fhoghlaimeoiri
fasta, féilte, comdrtais, imeachtai séisialta agus eile, agus cuirtear seirbhisi éagsula

ar fail 6 ionad an Chomharchumainn, siopa, caifé agus teach dsta ina measc.

Sa mbliain 2007, foilsiodh an Staidéar Cuimsitheach Teangeolaioch ar Uséid na
Gaeilge sa Ghaeltacht (SCT), a choimisitinaigh an Roinn Gnéthai Pobail, Tuaithe
agus Gaeltachta. léiriodh sa tuarascail sin a leochaili is a bhi staid na Gaeilge an t-



am sin (O Giollagdin et al., 2007a: 149-55), agus moladh na toghranna Gaeltachta

a rangu i gcatagoiri éagsula a mhinitear anseo thios:

Catagodir | % Cainteoiri

Laethdla | Minil de réir an SCT:

Gaeilge

A 67.0 + 'Léiritear san anailis seo go dtagann
laghdu tobann ar Usaid na Gaeilge mar
theanga theaghlaigh agus phobail
nuair a thiteann lion na gcainteoiri
laethula i gceantar faoi bhun na
teorann seo.' (2007a: 146-7)

B 44.0 — 66.9 'Nuair a thiteann lion na gcainteoiri
laethula Gaeilge i gceantar faoi bhun
na teorann seo léirionn an fhaisnéis
gur gnas imeallach ata in Usaid na
Gaeilge 6 thaobh ndsanna teaghlaigh
agus pobail de' (ibid., 147).

C 0.0 - 43.9 'Cuimsionn an chatagdir seo an lion is
mo toghrann agus daonra de na tri

chatagéir seo.' (ibid.)

An Straitéis 20 Bliain don Ghaeilge 2010-2030
Rinneadh athdhearbhu ar dhearcadh agus ar aidhm an Rialtais i leith na Gaeilge sa

Straitéis 20 Bliain don Ghaeilge 2010-2030, a foilsiodh in 2010. Cuirtear béim mhor ar
sheachadadh instititlideach na Gaeilge sa Straitéis (2010: 11-9), ach 6 thaobh na
Gaeltachta de, deirtear go bhfuil 'aird & tabhairt' ar mholtai an SCT (ibid., 5) agus
dearbhaitear go '[d]toséfar proiseas pleanala teanga agus [go n]déanfar plean teanga a

ullmhu ag leibhéal pobail do gach ceantar Gaeltachta' (ibid., 20).

Achtaiodh Acht na Gaeltachta, 2012 chun bonn reachtuil a chur faoin bpréiseas pleanadla

teanga sin i measc foralacha eile.
Acht na Gaeltachta, 2012 agus an Préiseas Pleanala Teanga

I measc foralacha eile, cuireann Acht na Gaeltachta 2012 tus leis an bprdiseas pleanala
teanga I dtri chomhthéacs éagsula I limistéir Pleanala Teanga Gaeltachta, Bailte
Seirbhise Gaeltachta agus Lionrai Gaeilge.

Ta an Ghaeltacht anois roinnte i 26 Limistéar Pleanala Teanga (LPT) agus caithfidh Pobal
gach LPT plean teanga a ullmhu don LPT le teacht le hAcht na Gaeltachta, 2012 ionas go
n-aithneofar an limistéar mar limistéar Gaeltachta feasta.




10.

11.

12.

Leagtar amach struchtdr d’ullmhud na bpleananna teanga san Acht. Faoin struchtur seo,
fégraionn an tAire go bhfuil plean teanga le hullmha do LPT faoi leith agus roghnaionn
Udaras na Gaeltachta ceanneagraiocht leis an bprdiseas pleanéla teanga sa LPT sin a
bhainistit. Tugtar deich bhliain don cheanneagraiocht an plean teanga a ullmhu agus
cuirtear an plean faoi bhraid an Aire ansin lena fhaomhadh. Ma ghlactar leis, bionn

tréimhse seacht mbliana ag an gceanneagraiocht leis an bplean teanga a chur i bhfeidhm.

Fograiodh LPT Rath Chairn agus Bhaile Ghib le tis a chur leis an bpréiseas pleanala
teanga i mi na Samhna 2015. Tar éis iarratas a chur isteach, roghnaiodh Comharchumann
Rath Chairn mar cheanneagraiocht leis an bprdiseas a stiiradh. Ta an Plean Teanga do
Ghaeltachtai na Mi faofa anois ag Aire na Gaeltachta agus Comharchumann Rath Chairn

imithe i mbun é a chur i bhfeidhm.”

Cuireadh litreacha 6 Ghldér na nGael isteach chuig Comhairle Contae na Mi dar ndata an 8
Bealtaine 2019 agus litir 6n Roinn Cultuir, Oidhreachta agus Gaeltachta, litir an Dr Aogan
Mac Cormaic, Stitrthoir na Gaeilge chuig Anne Ryan, Pleanalai, an 7 Feabhra 2020, agus
litir chuig an Dr Aogan Mac Cormaic, Stiurthoir na Gaeilge sa Roinn Cultuir, Oidhreachta
agus Gaeltachta chuig Jackie Maguire, Uas, Priomhfheidhmeannach Chomhairle Contae na
Mi, an 15 Bealtaine 2019 agus an 18 Mean Fomhair 2018 chomh maith.

Cuireadh litir 6 Udaras na Gaeltachta isteach chuig Rannég Phleanéla Chombhairle Contae
na Mi dar data an 7 Feabhra 2020.

Cuireadh litir 6 Gary Dorgan, bainisteoir sa Roinn Culttir, Oidhreachta agus na Gaeltachta

isteach fosta.

Culra an Chais

13.

14.

15.

16.

Baineann an cas seo le cead pleandla a dheonaigh an freagréir anseo le haghaidh 30
teach a thogail d’aon Iéim amhain i gcroilar Ghaeltacht bhriomhar Rath Chairn, mar aon le
teach aiochta 2658m2, 3-stor, 30 seomra leapa, le seomra folchta en-suite, le seomrai

codalta/cruinnithe agus spas parcala do 88 gluaistean.

Is i an fhadhb até ag na hiarratasoéiri na nach bhfuil coinniollacha teanga ar bith i gceist
leis an teach aiochta agus is féidir an coinnioll teanga maidir leis na 30 teach a chaolu
agus a cheall tri chomhaontt idir an bhformhér agus an Udards Pleanéla. i gComhairle

Contae na Mi.

Tagraionn na hiarrataséiri do choip de thuairisc chigire shinsearach an fhreagréra a mholl
gan an fhorbairt beartaithe a cheadu ar an mbonn go ndéanfai dochar as cuimse don
Ghaeilge mar theanga phobail i Rath Cairn agus do chdip de threort/chinneadh an
fhreagréra agus do choip d’Ordd an fhreagréra (Imleabhar I AOC1). Is i an fhadhb ata ag
na hiarrataséiri na nach bhfuil coinniollacha teanga ar bith leagtha sios ag an bhfreagroir
maidir leis an teach aiochta, rud a fhagann go riarfar tri Béarla é agus go mbrufar Béarla

sa phobal da dheasca.

Nil aon choinniollacha teanga leagtha sios maidir leis na tithe conaithe, mar shampla an

lion tithe ata i gceist, an caighdean Gaeilge ata i gceist, cé hiad na daoine nach mér ddibh



17.

18.

19.

an caighdean sin a shasamh agus conas a dhéanfar an caighdedn sin sin a mheasunu. Ta
na freagrachtai sin tréigthe ag an bhfreagréir agus fagfar iad faoin iarratasoir ar chead
pleandla agus an t-Udaras pleandla &ititil. Rinne an t-uasal O Croinin tagairt don rud a
tharla i gcas eastat tithiochta i nGaeltacht na Rinne de bhun choinnioll teanga a leag
Combhairle Contae Phort Lairge sios (Cead Pleanala 04-1334). Sa chas sin bhi an leibhéal
a bhi leagtha sios chun an coinnioll maidir leis an gcaighdean Gaeilge a shasamh chomh
hiseal sin nach raibh de dhith ach pas san Ardteist a bheith ag an duine a bhi ag iarraidh

cénai ann.

Fadhb eile atd ann, dar leis na hiarrataséiri, nd go bhfuil costas mér ar na tithe méra ata i
gceist agus is beag seans da bharr sin go mbeadh aon duine én Ghaeltacht Rath Chairn in
ann iad a cheannach. Déantar tagairt chomh maith leis an méid a tharla, dar leis na
hiarratasoiri, i nGaeltacht ar imeall Chathair na Gaillimhe roimh scala moér na forbartha a
bheartaiodh ansin agus laghad na Gaeltachta ata san ait sin, agus go gcuirfidh an
lonnaiocht nua lan-Bhéarla seo i gcroilar an phobail deireadh leis an ait mar Ghaeltacht
agus go bhfagfaidh iad ar ndés na mbruachbhailte ar imeall Chathair na Gaillimhe, is é sin
le ra, ina thuairim féin, mar Ghaeltacht in ainm amhain. Deir sé go ndeachaigh an
freagroir in aghaidh thuairisc an chigire shinsearaigh féin agus go ndeachaigh sé in

aghaidh aighneachtai Roinn na Gaeltachta freisin, € sin n6 rinne sé neamhaird iomlan de.

22. The related Objective is:
ORD OBJ 6 — To require that a linguistic Impact Study" be carried out before
any application for housing (for single and multiple housing developments) is
Considered within the Gaeltacht Area. Such a study, by reference to the
linguistic background of intended users or occupants, or identification of its
relationship with linguistic or cultural development objectives of groups
associated or charged with the development of Gaeltacht areas will need to
prove that a given proposal will have a positive impact upon the promotion
and use of Irish as a language of the community."

D’aighnigh Roinn na Gaeltachta:

“Agus Breithiinas a dhéanamh ar chasanna pleanala sa Ghaeltacht ar nés an chais
seo, is den riachtanas é faoi mar ata luaite ag an Roinn cheanna féin go n-
aithneofar go sonrach an bhagairt a dhéanfadh eastat tithiochta a imirt ar an
nGaeilge i gceantar beag Gaeltachta ar nés Rath Chairn, agus leas na Gaeilge a
chur san aireamh mar is cui mar chuid den choéras breithnithe. Go deimhin, ag cur
scala na forbartha atd beartaithe agus ar laghad ata pobal Rath Chairn san
adireamh, td an Roinn seo den tuairim go gcaithfear coinnioll teanga go mbeadh
céad faoin gcéad do na tithe seo a bheith coinnithe do chainteoiri Gaeilge a bheith

curtha leis an gCead Pleanala i gcas go dtabharfar cead don fhorbairt seo.”

Déanann sé tagairt d’aighneacht 6 Udaras na Gaeltachta ar an dbhar seo, mar seo a

leanas:



20.

21.

“Nach lagéfar na gréasain shoésialta a shainmhinionn na pobail Ghaeilge tri mhéadu

ar an bpobal Béarla a éascu sa cheantar” agus
“coinnioll teanga a chur i bhfeidhm de réir alt 27 den Acht Pleanala”.

Mar a fheictear in EOC2, deir an tUasal O Chrdinin gur dbhar imni mér é nar cuireadh na
haighneachtai Gaeilge san aireamh mar ba chdir, n6 ar chor ar bith, agus ta an
smaoineambh sin ata aige bunaithe ar an fath nach raibh aistriichan Béarla de na
haighneachtai én Roinn agus 6n Udaras ar fail ar an gcomhad ach oiread leis na
haighneachtai a chuir an tlarratasdir faoi bhraid an fhreagrdéra agus gurbh amhlaidh ata

an cas maidir le Comhairle Contae na Mi.

Dé réir an tUasal O Chréinin 6 thaobh chuilra stairitil Gaeltachtai na Mi, nach ionann
Gaeltachtai na Mi agus na Ceantair Ghaeltachta eile ar chdsta an Iarthair agus Deiscirt.
Deir sé gur pobail athlonnaithe iad pobal Rath Chairn agus pobal Bhaile Ghib, a thainig go
Contae na Mi sna 30idi, trath a raibh eastait mhdra na dtiarnai talin neamhchdnaitheacha
a n-athdhaileadh ag Coimisilin na Talun. Ta an da ait scartha dna chéile, agus achar 20

ciliméadar eatarthu, chomh maith le mdtarbhealach an M3.

Achoimre na h-Aighneachtai

22.

23.

De réir an abhcoide thar cheann an Iarratasora, ni raibh an Freagrdir i dteideal braith ar
an Measunacht Tionchar Teanga, a chuir an forbrdir faoi bhraid na Comhairle Contae.
Aititear thar cheann an Iarrataséra nach raibh Gdar na MeasUnachta caillithe go cui chun é
a scriobh, mar gheall nach raibh saineolas aige sa phleanail teanga né sa
tsochtheangeoldiocht. Tagraitear do mhionscribhinn Chonchuir Ui Ghiollagain, caipéis ina
chaitear amhras ar chailiochtai an Udair. Mar aon leis sin, aighnitear thar cheann an
Iarratasdra go bhfuil an fhiric 15.9% - a Usaidtear sa Mheasunacht chun céatadan de
dhaonra Ghaeltacht na Mi ata in a gcainteoiri laethlla Gaeilge taobh amuigh den chéras
oideachais a |éirii —micheart. Dar leis an t-Uasal O Giollagain, is figilr iosta é sin, ata
bainte amach as an bPlean Teanga, agus an fhiric cheart atd ann na 45%. Braitheann an
t-Iarratasoir ar an gcas Ni Chonghaile v. Comhairle Contae na Gaillimhe [2004] 4 IR 126
chun an agdint a dhéanamh nach raibh an measunacht sasuil agus gur chéir don Chuirt
ordu certiorari a dheonu chun an chead pleandla a cealt mar gheall air sin. Déantar plé
thar cheann an Iarrataséra ar na cailiochtai iosta is ga a bheith ag Udar measUnacht
tionchair teanga 6 thaobh na Gaeilge agus na sochtheangeolaiochta de. Tagraitear do
Reid v An Bord Pleanala [2021] IEHC 230 den 27 Bealtaine 2021 maidir leis an gcailiocht
is ga a bheith ag udar measunacht chui i gcursai pleandla agus comhshaoil. Ta siad ag
iarraidh, mar sin, go gcaitheann an Chuirt leis an gcapiéis mar ‘neamhni’ né mar

‘chléstracht’.

Mar fhreagra ar amhras an Fhreagrdra faoi inghlacthacht fhianaise Ui Ghiollagdin, maitear
thar cheann an Iarratasdra nach bhfuil sé i gceist acu an fhianaise a Usaid ar nds fianaise
‘nua’ nach raibh curtha faoi bhraid an Fhreagrdra le linn an phrdisis cinnteoireachta.
Déantar tagairt thar cheann an larrataséra, mar sin, don tsliocht seo 6 Reid v An Bord
Pleanala [2021] IEHC 230 den Aibrean 2021:



24.

25.

26.

18. Where the party who becomes the judicial review applicant is not the applicant in
the administrative process but is, say, an objector, it is not the function of the
objector to correct the other party’s homework or to point out omissions the
correction of which during the process would enable the application (which is being
opposed) to be corrected and improved. An objector is entitled to rely on the
decision-maker to identify such gaps or omissions and retains an entitlement to

complain to the court (for the first time) if that is not done.

20. As regards a complaint of irrationality or disproportionality, generally such a
complaint can only be articulated after the event in the sense that an applicant can
only compare the extent to which the precise decision and the stated reasons can
be deemed to be open on the evidence once that decision and reasons are actually
available, so there is not obligation to submit in advance to a decision-maker that
the decision would be disproportionate or irrational unless a particular outcome was
arrived at. But at the same time, the material by reference to which the decision is

said to be irrational is that before the decision-maker, not new material.

Aighnitear thar ceann an Iarratasora nach bhfuil an coinnioll teanga, a chuir an freagroir
leis an gcead a dheonaigh sé, sasuil toisc nach bhfuil céatadan cinnte tithe n6é caighdean
cinnte Gaeilge i gceist. Dar leis an Iarrataséir, ta sé fagtha faoin bhforbréir na sonrai seo
a aontu in éineacht leis an gComhairle Contae. Aititear that cheann an larrataséra gurb
ionann é seo agus tarmligean neamhudaraithe i ndail le cumhachtai agus le dualgais an

fhreagrora.

Mar aon leis sin, aititear thar ceann an Iarrataséra nar thug an Bord aird chui ar na
haighneachtai thar ceann Roinn na Gaeltachta agus Udaras na Gaeltachta, toisc nach
raibh aistriichan Béarla ar fail orthu ar an gcomhad. In ionad sin, bhraith an Freagroir ar
an gcoimre 6n gCigire, ach dar leis an larratasoir, ta lochtanna éagsula ag baint leis an
dTuairisc sin. Nil aon tagairt déanta sa chaipéis sin ar imni an Iarrataséra faoi gan na
céiliochtai cui a bheith ag an Uasal Brogan. Déantar an agdéint, mar sin, go raibh an t-
Iarratasdir faoi mibhuntaiste mar gheall ar seo, agus gur sharaigh sé seo ceartas aiceanta

go sonrach audi alteram partem.

De réir aighneachtai an Iarrataséra, aighnitear go bhfuil tarmligean ultra vires déanta ag
an mBord toisc go bhfuil ceisteanna bunusacha polasaisa choinnioll teanga (Coinnioll 2)
fagtha faoin bhforbréir a shocru leis an gComhairle Contae mar comhaontl seachas iad a
leagan sios go soiléir é féin: lion na dtithe a chuirfear go leataobh do chainteoiri Gaeilge,
an caighdedn Gaeilge a theastéidh agus conas a mheasfar é, agus an fad a leanfaidh an
coinnioll. Déantar tagairt do Boland v an Bord Pleanédla [1996] 3 IR 435, cas ina leag an
Chuirt Uachtarach sios na critéir lena meastar an ceadmhach don Bhord abhar a

tharmligean le haontt idir an forbréir agus an chomhairle contae:

The criteria to which the Board was entitled to have regard in deciding whether to
impose a condition leaving a matter to be agreed between the developer and the

planning authority are:-



(i)
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(a) The desirability of leaving to a developer who is hoping to engage in a complex
enterprise a certain limited degree of flexibility having regard to the nature of the

enterprise;

(b)  The desirability of leaving technical matters or matters of detail to be agreed
between the developer and the planning authority, particularly when such matters
or such details are within the responsibility of the planning authority and may

require redesign in the light of practical experience;

(c) The impracticability of imposing detailed conditions having regard to the nature of

the development;
(d) The functions and responsibilities of the planning authority;

(e) Whether the matters essentially are concerned with off-site problems and do not

affect the subject lands;

(f) Whether any member of the public could have reasonable grounds for objecting to
the work to be carried out pursuant to the condition, having regard to the precise
nature of the instructions in regard to it laid down by the Board and having regard
to the fact that the details of the work had to be agreed by the planning authority.

Mionnscribhinn Eanna Ui Chréinin (I'EOC 1)
Is innealtoir sibhialta cailithe € Eanna O Croinin. Is é Cathaoirleach Chomharchumann

Rath Chairn chomh maith. Dar leis:

Is ga go mbeadh tionchar chun feabhais ag gach forbairt nua sa Gaeltacht ar usaid
na Gaeilge agus is ga measunaithe tionchar teanga le cruthi go mbeadh tionchar
chun feabhais ag aon fhorbairt tithiochta moltai maidir le hidsaid agus cur chun cinn
na Gaeilge. T4 na polasaithe sin leagtha amach i bPlean Forbartha na Mi. Aighnionn
sé go bhfuil bunus reachtuil leis na foralacha sin, agus go bhforailtear leis na
hAchtanna Pleanala ag alt 10(2)(m) "... lena n-diritear an Ghaeilge a chur chun cinn
mar theanga an phobail, i gcas ina mbeidh limistéar Gaeltachta i limistéar an
phlean forbartha”. Dar leis, téann an fhorail sin nios faide na dualgas chun an

Ghaeilge a chosaint né an dochar a dhéanfai di a mhaold.

Mar aon leis sin, tagraionn sé do mhir 14 den Cheathru Sceideal de na hAchtanna
Pleandla:. Deireann an chuid seo gur féidir cead a dhilltd chun oidhreacht teanga né
chultuir na Gaeltachta a chosaint: "go ndéanfadh an fhorbairt bheartaithe dochar

d’oidhreacht teanga nd chultdir Gaeltachta”.

Maidir leis an gceist faoi chailiochtai Gdair na Meastinachta Teanga, maionn O Créinin go
bhfuil sé “intuigthe” gur duine leis an gcéiliocht chui sa tsochteangeolaiocht né sa
phleanail teanga a scriobhfeadh measunacht tionchair teanga le haghaidh prdisis mar seo.
Braitheann O Créinin ar mhionnscribhinn an Ollaimh O Giollagdin chun an agdint a
dhéanamh nach raibh Udar na Measunachta, an tUasal Brogan, cdilithe go cuileni a
scriobh no le tuairim a thabhairt maidir leis an tiochar a bheadh ag an bhforbairt maidir le
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Usaid na Gaeilge i Rath Cairn. Déanann O Crdinin macalla ar mhionnscribhinn Ui
Ghiollagain chun a ra, ag mir 56 go ndéanfaidh an chead pleanala seo “tionchar chun
mor-dhochair, seachas chun feabhais, rud a shardidh Plean Forbartha na Mi agus Polasai

an Rialtais”.

Maidir le prdifil teangeolaioch an cheantair, tagraionn O Créinin do shuirbhé innealtéra
teangeolaioch da chuid, atd mar Aguisin B le haighneacht an Iarrataséra. Dar leis an
dtuairisc sin, ta 143 cainteoiri laethula Gaeilge i Rath Cairn as lion iomlan de 223 duine,

.i. 64%. Ta an phobail ar thairseach 67% de dhaonra iomlan an phobail a bheith ina
gcainteoiri laethtla Gaeilge. Dar le mionnscribhinn O Créinin, ta clrsai teanga “an-
leochaileach” i Rath Cairn, agus mar sin cuirfeadh an forbairt isteach go mér ar chursai
teanga san ait. Maidir leis an dteach aiochta, deir sé go mbeidh sé mar “instituid Bhéarla”,
agus go “gcuirfidh sé bru ar an gcleachtas teangeoaioch” i Rath Cairn. Mar aon leis sin,
nior tdgadh ach 40 teach i nGaeltacht Rath Chairn. Ag mir 97, deir sé nach bhfuil fonn ar
mhuintir na haite go dtogtar 30 teach nua d’aon Ié&im amhain, go hairithe nuair is béarloiri

don chuid is mé a rachaidh chun cdénaithe iontd.

Maidir le cinneadh an Bhoird Pleanéla, tagraionn O Créinin don tuairisc a scriobh an Cigire
Sinsearach. Duirt an Cigire “go gcuirfeadh an fhorbairt bheartaithe isteach ar charachtar
an tsraidbhaile Rath Chairn agus go mbeadh si dochar d’oidhreacht teanga agus chultuir
na Gaeltachta i gContae na Mi”. Nios déanai sa tuairisc, scriobh an Cigire “go dtarlédh
soldthar iomarcach tithiochta chun riachatnais dititila a sholathar i dtreo a sharédh cosaint
oidhreacht teanga agus chultirtha na Gaeltachta”. Dar leis an Uasal O Créinin ag mir 100,
thug an Freagréir neamhaird ar an dtuairisc seo, agus roghnaigh sé brath ar an
measunacht tionchair teanga cé go raibh sé "lochtach”. Mar sin, thainig siad ar an

gconcluid go gcuirfi caighdean cui i bhfeidhm, ach gan aon fhianaise mar thaca leis.

Cuireann O Créinin i leith an Fhreagréra an fhreagracht maidir le coinnioll teanga a leagan
sios a thréigean toisc go bhfagtar faoin iarrataséir ar chead pleanala an coinnioll teanga
maidir le 70% de na tithe a choimead do chainteoiri liofa Gaeilge a aontl. Deir sé gur
coinnioll teanga “in ainm amhain” ata i gCoinnioll Uimhir a 2, toisc gur féidir € a chaolld né
a cheald tri chomhaontt a dhéanambh idir an t-Iarrataséir ar chead pleandla agus an t-
Udaras Pleandla. Cuireann sé i leith an Fhreagréra go bhfuil an Freagréir ag tréigint a cuid

dualgas mar sin.

Aighneachtai Chonchiir Ui Ghiollagain
Caitheann O Giollagain amhras ar chailiochtai an Uasail Brogan, Udair na MeasUnachta

Tionchar Teanga. Dar leis, nil aon fhianaise ann go sasaionn an tUasal Brogan na
riachtanais atéd leagtha amach sa Phlean Teanga maidir le chailiochtai idar na

MeasUnachtai Tionchar Teanga.

Mar aon leis sin, aitionn O Giollagdin go bhfuil bunlochtanna ar an meastnacht é féin.
Deirtear go mbraitheann sé ar fhirici michearta chun a Iéirid go bhfuil staid na Gaeilge ag
dul in olcas i Rath Cairn. Mar shampla, deir an mheastnacht nach bhfuil ach 15.9% de
dhaonra Ghaeltacht na Mi ina gcainteoiri laethula Gaeilge taobh amuigh den chéras

oideachais. Soiléirionn O Giollagain nar chéir an firic seo a Usaid toisc go gcuimsionn sé na
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cainteoiri ata lonnaithe i mBaile Ghib, agus nar chdir an da ait a mheas mar aonad

amhain sdisialta le haghaidh an chais seo.

Maidir leis an teach aiochta, deir O Giollagain nach bhfuil aon choinnioll teanga leagtha
amach ag an mBord Pleanala. Aontaionn sé le tuairim an Chigire Shinsearaigh, go
ndéanfaidh an teach aiochta dochar d’fhorbairt na teanga i Rath Chairn. Dar leis, nior

fhorchuir an mheasunacht aon choinioll teanga leis an gcead pleanala.

O thaobh an eastait tithiochta de, aitionn O Giollagain go ndéaneann an mheasunacht
neamhaird ar an bPlean Forbartha toisc go bhfuil sé bunaithe ar fhirici michearta. Dar

leis:

"léirionn an tUasal Brogan mithuiscint iomlan ar a dtarlaionn nuair a chuirtear

cainteoiri Gaeilge agus chainteoiri gniomhacha an Bhéarla in éineacht”.

Léirionn O Giollagain imni go ndéanfar dochar do staddas na Gaeilge mas rud é go dtégfar
an teach de réir mar ata leagtha amach sa phlean, agus go bhfuil “mithuiscint iomlan”
Iéirithe ag an Uasal Brogan “ar dhinimic an chomhshamhlaithe soch-chultirtha a

bhaineann le mionlach teanga i ngleic le mdrlach teanga”.

Aontaionn O Giollagain le cur chuige suirbhé an Uasail O Créinin. Aighnionn sé go
dealraionn an mheasunacht dé go bhfuil ga ann “do mheasunacht tionchair teanga de
bhun an Phlean Forbartha a chruthu go gcabrddh forbairt bheartaithe le lion na gcainteoiri
Gaeilge go haitidil a thégail ... thar thairseach an 67%”. Aitionn sé go gcuirtear isteach ar
“cothromaiocht éagobhsai an datheangachais” nuair a chuirtear aonaid chénaithe mar seo
taobh le taobh, agus go ndéantar dochar maidir le "seachadadh na Gaeilge 6 ghluin go
gluin”. Tagraionn sé d'fhianaise 6 aiteanna ar fud an domhain, chun a ra go gcuirtear an
teanga mhionlaithe faoi mibhuntaiste i lonnaiocht ar nds eastat tithiochta nuair ata
meascéan de theangacha ann. Mar achoimre, aitionn O Giolleagain go raibh an
mheasunacht “easnamhach” mar gheall ar (i) éagmais cailiochtai an udair; (ii) an chaoi

nach gcomhlionann sé na riachtanais ata leagtha amach sa Phlean Forbartha.

Aighneachtai an Comharchumann chuig an gComairle Contae
Braitheann an Comharchumann ar Uimhir 15 de na Treoirlinte Pleanala. Dar leis na

Treoirlinte:

(i) Development proposals in Gaeltacht areas have a positive impact on the linguistic
and cultural heritage — some forms or scales of development may have to be
discouraged:

(ii)  The needs of the community in land-use terms for housing, jobs, recreational and
community facilities are clearly identified and provided for. Housing strategies
should have particular regard to the needs of Gaeltacht residents.

Chomh maith leis sin, tagraionn an Comharchumann don slocht seo ¢ Iarscribhinn C de
na Treoirlinte: ‘A population where immigration of non-Irish speakers is limited to a scale

that would not impinge on the integrity of the Irish-speaking population’.
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Mar sin, an phriomh-argdint até ag an gComharchumann na go dtiocfaidh méadd mér ar
lion na béarldiri sa cheantar da gceadoéfai an fhorbairt seo, agus is é an toradh a bheadh

ar sin na pobal labhartha Gaeilge sa cheantar a scriosadh.

Aighnionn an Comharchumann go ndearna an tUasal Brogan ‘mi-léamh’ ar aighneachtai
an Chomharchumainn agus go bhfuil easpa iomlan eolais aige maidir leis an nasc ata ann
idir cursai pleanala, caomhnu na Gaeltachta agus na dualgais reachtula ata ar an Udaras
pleandla ina thaobh. Caitheann an Comharchumann amhras ar na haighneachtai a
cuireadh isteach ag tacu leis an bhForbairt, ag maiomh go bhfuil ‘cuma na coimhlinte

leasa’ar chuid acu.

Maionn an Comharchumann nach bhfuil éileamh &itidil ar an bhforbairt bheartaithe seo,
mar is le béarldiri a lionfar iad”. Dar leis an gComharchumann, téann an fhorbairt in
aghaidh Pholasai RD Pol 28 den Phlean Forbartha agus an dualgas faoin bPlean ta
Forbartha 'to ensure that all new developments in the Gaeltachts have a positive impact
on the use of Irish in the area’. Maidir leis an dteach 6sta, maionn an Comharchumann
nach mbionn éileamh ar ldistin sa cheantar ach 6 am go ham, nuair a bhionn féilti ar siul
ann. Dar leo, nil fostaiocht ag teastail 6 mhuintir Rath Chairn faoi lathair agus ni bheidh

poist sa theach 6sta ag teastail uath( toisc nach bhfuil easpa fostaiochta ann.

Ag mir 18, aighnionn an Comharchumann nach raibh an tUasal Brogan i gceart ag mir 32
den mheasunacht tionchar teanga, nuair a d’Usaid sé an figidr 15.9% chun cur sios a
dhéanamh ar chéatadan daonra Ghaeltacht na Mi a bhfuil an Ghaeilge & Usaid acu go
laethuil taobh amuigh den chdras oideachais. Dar leo, is é 44.7% an figiur ceart le
haghaidh seo. Tagraionn siad chomh maith do thuairisc innealtéra a léirionn gurb é 64%
an céatadan cainteoiri Gaeilge laethula i lar Ghaeltacht Rath Chairn, san ait ina bhfuil sé
beartaithe na tithe agus an teach ésta a thogail. Dar leis an gComharchumann ag mir 19,
ba chéir breathnl ar An Staidéar Cuimhsitheach ar Usédid na Gaeilge sa Ghaeltacht le O
Giollagain agus Mac Donncha, chun a fheicedil “gur ga 67% mar chéatadan cainteoiri
Gaeilge go mbeadh pobal Gaeltachta inmharthana”.

Maidir leis an gceist faoi na coinniollacha teanga, maionn an Comharchumann nach bhfuil
baint ag na coinniollacha atd molta ag an bhforbrdir le cumas teanga na n-aithritheoiri
nua. Léirionn an Comharchumann imni nach mbeidh ach 50% de na lonnaitheoiri nua in
ann an Ghaeilge a labhairt, agus go mbeidh formhdér den lucht nua ag bru Béarla ar lucht
labhartha na Gaeilge go haitidil. Dar leo ag mir 22, ni luaitear an caighdean Ghaeilge a
theastdédh nd conas a dhéanfai iad a mheas, agus go bhfuil sé riachtanach go mbeidh
80% de na haithritheoiri nua ina gcanteoiri laethula Gaeilge agus go mbeadh sé coiscithe
na tithe a dhiol ar aghaidh ach le Gaeilgeoiri. Agus anuas air sin, deir an Comharchumann
go gcaithfidh sé go mbeadh an uimhir seo nios airde, ag 90%, toisc nach ionann cumas sa
teanga agus a bheith i do chainteoir laethuil Gaeilge. Eilionn siad pleandil chairéiseach
thar thréimhse fhada ama.

Chomh maith leis sin, maionn an Comharchumann go gcuirfear isteach ar ‘chothromaiocht
éagobhsai an datheangachais’ nuair a dtégtar tithe i dteannta a chéile sa chaoi seo. Dar

leo, is minic a bhionn an bua ag an mBéarla.



43. Aighnionn an Comharchumann go bhfuil iarrachtai déanta acu cheana féin Gaeilgdiri a
mhealladh chun cénai sa cheantar, ach nil éileamh ann agus ta sé deacair daoine a aimsiu

mar sin.

44. Toisc go bhfuil an Comharchumann ‘charged with the development of Gaeltacht areas’,
aighnionn siad go bhfuil sé de dhualgas orthl an sprioc seo a bhaint amach. Mar sin,
iarrann an Comharchumann ar Chomhairle Contae na Mi dilltl don iarratas pleanala de
bhun CER POL 2 agus RD POL 2, toisc go ndéanfadh an fhorbairt dochar do stadas agus

Usaid na Gaeilge sa cheantar.

(iv) Aighneachtai an Comharchumann chuig an mBord Pleanala
45. Tar éis doibh cur sios a scriobh ar chulra stairitil Ghaeltachtai na Mi agus Ghaeltacht Rath

Cairn, déanann siad cur sios ar phroifil theangeolaioch Ghaeltacht Rath Chairn. Dar leo, ta
45% den daonra ina gcainteoiri laethlla Gaeilge, agus i gcroilar an cheantair is cainteoiri
laethula iad 64% den phobal. Dar leo, ta an figiur sin “an-leochaileach’mar is ga go
mbeadh 67% de dhaonra an phobail ina gcainteoiri laethila Gaeilge go mbeadh Usaid na
Gaeilge ag leibhéal seasta. Ta an figilr seo togtha 6 Staidéar Cuimsitheach Teangeolaioch
ar Uséid na Gaeilge sa Ghaeltacht (O Giollagéin & Mac Donnacha (2007) Ollscoil na
hEireann, Gaillimh agus Ollscoil na hEireann, Ma Nuad ag Ich 146-7). Mar sin, dar leo ag
Ith 107, gur choir go mbeifear ag suil le chéatadan na gcainteoiri laethlla Gaeilge a ardu
thar 67% i Rath Cairn.

46. Ansin, leagtar amach na hAchtanna Pleanala agus Forbartha sa mhéid is a dhéanann siad
tagairt don Ghaeilge sa Ghaeltacht. Tagraitear d’alt 10 de na hAchtanna Pleanala. Chomh
maith leis sin, tagraitear do mhir 14 den gCeathru Scideal den Phriomh Acht, mar
fhianaise gur féidir cead a dhiulrd chun oidhreacht teanga né chultdir na Gaeltachta a

chosaint:
Cuiseanna le Cead a Dhiulti nach mbeidh Cuiteamh Inioctha ina leith:

14. Go ndéanfadh an fhorbairt bheartaithe dochar d’oidhreacht teanga né chultuir na
Gaeltachta

Ina theannta sin, luann siad mir 8 den gCeathrd Sceideal den Phriomh- Act:

Coinniollacha is féidir a Fhorchur, gan Cuiteamh a foc, ar Dheont Ceada chun
Talamh a Fhorbairt

Aon fhordil a bhaineann le hoidhreacht teanga né chultuir na Gaeltachta a chosaint

47. Ag Ith 108, leagtar amach sliocht 6n gCreat Ndisiunta Pleanéla 'Eire 2040 - An

Tionscadal’, a bhaineann leis an Ghaeltacht:

Is ionann an préiseas pleanala teanga, a leagadh sios leis an Acht Gaeltachta 2012,
agus an phriomhghné spreagtha a thacaionn le gealltanas an Rialtanais chun na
cuspdiri a bhaint amach ata leagtha amach sa straitéis 20 Bhliain don Ghaeilge

2010-2030. Is é ata i gceist leis an gcéad chéim den phréiseas, ar cuireadh tus leis
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i 2014, na ullmhu pleananna teanga ar leibhéal pobail ar fud 26 Ceantar Gaeltachta
agus Pleanala Teanga agus na pleananna a chur I bhfeidhm ina dhiaidh sin. Ta sé
beartaithe freisin aitheantas reachtuil a thabhairt do suas le 16 Baile Seirbhise
Gaeltachta, ar bailte iad ata suite go straitéiseach laistigh de Cheantair Pleanala
Teanga agus gar doibh agus ina bhfuil seirbhisi poibli a usaideann pobail

Ghaeltachta suite.

Fordiltear san Acht freisin le Lionrai Gaeilge a shainiu de cheantair ata lasmuigh den
Ghaeltacht agus ina bhfuil tairseach chriticidil de bhonneagar bainteach le teanga ar

nds naionrai agus bunscoileanna agus meanscoileanna lan-Ghaeilge.

Ta sé rithabhachtach 6 thabobh choimead na Gaeilge mar theanga labhartha na
Gaeltachta agus an teanga a chur chun cinn lasmuigh den Ghaeltacht go gcuirfi
tacai leanunacha ar fail don phrdiseas pleanala teanga agus go ndéanfai tacaiocht a

neartu don Udards forbartha Gaeltachta, Udards na Gaeltachta.

Cuspdir Beartais Naisiunta 29: Tacu le cur i bhfeidhm pleananna teanga i gCeantair

Pleanala Teanga Gaeltachta, i mBailte Seirbhise Gaeltachta agus i Lionrai Gaeilge.

Ag Ith 109, leagann an Comharchumann na sliochtanna chui 6n bPlean Forbartha Chontae

na Mi amach:

It is the policy of Meath County Council:

RD POL 28 To ensure that all new development in the Gaeltachts have a positive
impact upon the use of Irish in the area and the cultural heritage of the area, whilst
seeking to realise their economic and development potential in a balanced and

sustainable manner over the lifetime of the Plan

It is an objective of Meath County Council:

RD OBJ 6 To require that a ‘Linguistic Impact Study’ be carried out before any
application for housing (for single and multiple housing developments) is
considered within the Gaeltacht Area. Such a study, by reference to the linguistic
background of intended users or occupants, or identification of its relationship with
linguistic or cultural development objectives of groups associated or charged with
the development of Gaeltacht areas will need to prove that a given proposal will
have a positive impact upon the promotion and use of Irish as the language of the

community.

Ag Ith 110, déanann an Comharcumann cur sios ar an Ghaeilge agus an t-iarratas
pleandla até faoi thracht sa chas seo. Deir siad nach bhfuil sé soiléir go bhfuil cailiocht né
culra sa phleanail teanga né sa tsochtheangeolaiocht ag Udar na MeasUnachta Tionchar
Teanga. Aighnionn an Comharchumann nach raibh Gdar na Meastinachta, an Uasal
Brogan, i gceart nuair a mhaigh sé go raibh 15.9% de dhaonra Ghaeltacht na Mi ina
gcainteoiri laethula Gaeilge taobh amuigh den chéras oideachais. Dar leis an
gComharchumann, figiar iosta ata ann, a chuimsionn Baile Ghib chomh maith le Gaeltacht
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Rath Chairn ina hiomlaine agus na ceantair imeallacha san aireamh. Dar leo, ba chdir
doibh breathnu ar an gcleachtas teanga. Ta na tabla leis na figitri ar fad ar fail ar Ith 111.
Aitionn an Comharchumann nar chéir an 15.9% a Usaid toisc gur dha phobal éagsula iad
Rath Chairn agus Baile Ghib agus ‘is beag an teagmhail eatarthu’. Mar sin, nior chéir an
da ait a mheas mar aonad amhain sdisialta né teangeolaioch toisc go bhfuil ‘an Ghaeilge
nios laidre i Rath Chairn na i mBaile Ghib’. Ag Ith 11, deir an Comharchumann go bhfuil

an MeasUnacht Tionchar Teanga “lochtach 6 bhonn”.

Idir Ith 111 agus Ith 115, leagtar tuairisc innealtéra Eanna Ui Chrdinin amach, a

chuimsionn pichairt le staitistici a bhaineann le lion na nGaeilgeoiri sa cheantar.

Idir Ith 115 agus Ith 121, forbraitear ar na hagoéinti atd & dhéanamh acu maidir leis an
tionchar diultach a bheidh ag an bhforbairt bheartaithe seo ar cheantar Rath Chairn.
Luaitear go bhfuil muintir na haite ar thairseach 67% de dhaonra iomlan an phobail ina
gcainteoiri laethula Gaeilge, agus go bhfuil dualgas ann de bhun na hAchtanna Pleanala
agus de bhun Bheartas an Stait agus an Rialtais tacu leis sin, in ionad “tacu le scéim
forbartha a bhainfeadh an croi as an gceantar Gaeltachta seo’. Anuas air sin, aitionn siad
go gcuirfeadh an teach 6sta bheartaithe isteach ar chuirsai teanga na haite, toisc go

gcreideann siad go réachtalfai tri Bhéarla é.

Mar aguisini leis an aighneacht, ceanglaitear litreacha 6 institiGidi agus gndlachtai sa
cheantar a dhéanann cur sios ar na deacrachtai até acu obair a dhéanamh tri Ghaeilge

agus baill foirne Ghaelacha a aimsiu, a fhostld agus a choinnioll.

Deirtear arist ag Ith 116 gurb ionann 30 teach agus 77 duine nua, n6 ardd 35% ar
dhaonra an cheantair d’aon Ié&im amhain ‘gan fianaise ar bith go bhfuil éileamh aititil da
leithéid na fianaise ar bith go bhféadfai eachtra den saghas sin a bhainistil ‘to have a
positive impact on the use of Irish in the area’ mar a deir an Plean Forbartha ag RD POL
28. Dar leis an gComharchumann, ni dhéanann na coinniollacha teanga aon rud chun a n-
imni a mhaold. Nil baint ag na coinniollacha teanga leis an gcaighdean Ghaeilge a bheidh
ag na lonnaitheoiri nua, n6é conas an caighdedn sin a mheas. Ta imni orthd go gcuirfi bru
ar an mBéarla sa cheantar da bhri sin. Mar sin, dar leo, ba choir go mbeadh 80% de na
lonnaitheoiri nua ina gcainteoiri laethlla Gaeilge agus cosc a chur ar na tithe a dhiol ach

le chainteoiri Gaeilge amhain.

Luaitear ar Ith 117 go gcuirtear isteach ar sheachadadh na Gaeilge 6 ghldin go gldin nauir
a bhionn paisti ag sugradh le chéile agus an Béarla & labhairt acu. Usaideann siad raiteas

Ui Ghiollagain (in aguisin C) mar thacaiocht leis an dearbh sin.

Maidir leis an Mheasunacht Tionchar Teanga, aitionn an Comharchumann nach bhfuil a
dhothain cainteoiri Gaeilge sa cheantar chun a bheith cinnte go rithfi an teach 6sta tri
Ghaeilge. Ni thagann lién mér daoine ann seachas le linn féilte éagsula 6 cheann ceann na
bliana. Deir siad arist nach bhfuil easpa fostaiochta sa cheantar ach an oiread, agus go
bhfuil cead pleanéla faighte ag an gComharchumann chun an tAras Pobail a athchdiril
chun an easpa aiseanna soisialta a shard. Mar sin, aitionn siad nach bhfuil teach 6sta ag

teastail.
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Ag Ith 119, deirtear gur theip ar an measunacht tionchar teanga “a chruthd go rachaidh
an fhorbairt mholta chun leas ana Gaeilge go haititil agus ni folair don Bhord diultu do6 da
réir”. Cuireann siad an béim ar an gcaoi, dar leo, go bhfuil an dualgas ar an bhforbréir de
bhun RD OBJ 6 den Phlean Forbartha an cas sin a chruthd. Mar sin, impionn siad ar an
mBord Pleanala dilltl don iarratas atéd & dhéanamh ag an bhforbrdir.

Tagraionn an Comharchumann, ag Ith 119, do Ghaeltacht Chonamara agus an chaoi go
bhfuil coinniollacha teanga de 80% crutha i bhfeidhm ann mar fhaianaise gur “gha 90%
de na tithe a chur go leataobh ddéibh siud amhain a bhfuil liofacht sasuil i dteanga na
Gaeilge acu”. O thaobh cumais teanga de, molann siad gur ga innitlacht ar a laghad B2
sa Ghaeilge labhartha faoin bhFrama Tagartha Comoénta Eorpach do Theangacha mar
chaighdean inghlactha do na lonnaitheoiri nua ionas go mbeidh siad in ann pairt
ghniomhach a ghlacadh i ngnathchomhra a bhaineann le réimse leathan abhar, de réir an

Fhrama sin

Mar choncluid, aitionn an Comharchumann gur gha dirid ar chéatadan na gcainteoiri
laethlla Gaeilge a ardd thar an 67% i nGaeltacht Rath Chairn chun aidhmeanna Plean
Forbartha na Mi a chomhlidénadh agus chun tionchar chun feabhais a thabhairt seachas
“plandail tubaisteach den chineal seo arbh ionann é agus buama nuicléach i ndail le

labhairt na Gaeilge san ait seo”.

Aighneachtai Thar Cheann an Fhreagrora
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Mar réamhagdid, aitionn an Freagroir nach raibh an t-Iarratasoéir gonta go leor agus na
forais is ga mar fhoras le haghaidh athbhreithniu breithilinach & scriobh aige. Braitheann
sé ar an sliocht seo 6 McMenamin Brmh sa chas Babington v Minister for Justice, Equality

and Law Reform:

"What is required is simply a succinct statement of the grounds. It is open to an
applicant to furnish particulars of each ground so as to ensure that the court will be
aware of the precise details of the case. What is not required, however, Is that each

ground should be reformulated in a number of different ways.”

Dar leis an bhFreagroir, ni raibh Raiteas an Iarrataséra gonta mar is ceart. Mar aon leis
sin, aitionn an Freagroir “nach forais in aon chor iad uimhreacha 27-35 den Raiteas sin.
Ta an Freagroir ag iarraidh go dtugtar neamhaird ar na forais ag uimhreacha
26,27,28,29,30,31,32,33,34 agus 35 den Raiteas is gd mar fhoras le haghaidh
athbreithnia breithitnach nd iad a scriosadh amach go hiomlédn. Mar réamhagéid eile,
aighnitear thar cheann an Fhreagrdra gan an urghaire ata a lorg ag an larratasdir ag cur
cosc le h-aon oibreacha de bhun cinneadh agus ordd an Fhreagréra, go dti go n-éistear
agus go dtugtar an breithitinas deiridh san athbhreithnil breithiinach seo a cheaduint.
Deir an Freagréir nach bhfuil aon “bhunds” an urghaire a lorg sna himeachtai seo a

dheond.

Maidir le mhionnscribhinn O Giollagéin, agus an agéint atad & dhéanamh ag an iarrataséir
chun iad a chur faoi bhraid na Cuirte sna himeachtai seo, aighnitear thar cheann an

Freagrdéir nach bhfuil cead acu abhar nua agus “abhar nach raibh faoi bhraid an
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fhreagréra” a chur faoi bhraid na Cuirte. Deirtear nach raibh an chaipéis iomlan sin faoi
bhraid an Fhreagréra agus é ag déanamh a chinneadh. Braitheann sé ar bhreithilinas
Haughton Brmh I People Over People Over Wind v An Bord Pleanala [2015] IEHC 271 ag
mir 35 agus an cheist seo a phlé aige:

"... the court took the view that any affidavit evidence containing new material
which was not before the respondent could not be considered by the court in a

Jjudicial review challenge to a decision of the respondent.
Leanann an sliocht ar aghaidh mar seo:

"... for the court to entertain material that was not placed before the respondent
runs the risk of subverting the role of the court in proceedings of this kind. The
court is not engaged in a de novo hearing. The court does not itself carry out an

appropriate assessment”.

Mar sin, aighnitear thar cheann an Fhreagréra nach bhfuil sé fior go gcuideoidh fianaise O
Giollagain an Chuirt anailis a dhéanamh ar chaipéisi a bhi faoi bhraid Boird an fhreagréra
agus ar chinneadh an fhreagrdra ag eiri astu. Dar leis an bhFreagrdir, “is iarracht é seo
fianaise nua 6n Ollamh a chur 6s comhair na Cuirte agus nil sé sin ceadaithe”. Toisc nach
raibh ach raiteas gearr 6 O Giollagain curtha 6s comhair an Fhreagréra, deirtear thar
cheann an Freagrdra ag Alt 21, go bhfuil an t-Iarratasodir ag iarraidh fianaise nua a chur
6s comhair na cuirte mar sin agus nach bhfuil sé sin ceadaithe. Aighnitear gurb é an
prionsabal ginearalta na nach féidir fianaise “nua” nach raibh faoi bhraid an fhreagroéra a
chur és comhair na Cuirte, agus nach dtagann fianaise an Ollaimh O Giollagain taobh
istigh de na h-éisceachtai ata leagtha amach sa chas Reid v An Bord Pleanala [2021]
IEHC 230, a bhfuil an t-Iarratasdir ag iarraidh brath air.

Dar leis an bhFreagroéir, ba chéir mireanna de Mhionnscribhinn Eanna Ui Chréinin a
scriosadh amach. Ceistionn an Freagrdir cailiochtai O Créinin chun “suirbhe innealtéra
teangeolaioch” a dhéanamh. Aighnitear freisin nach bhfuil an suirbhé neamhspleach ach
an oiread, agus nach féidir leis an gCuirt taighde O Croinin a ghlacadh mar fhianaise
shaineolach. Mar sin, deirtear thar cheann an Fhreagrdra gur choéir don Chuirt neamhaird
a thabhairt ar mhireanna 80-98 den mhionnscribhinn, né iad a scriosadh amach go
hiomlan. Chomh maith leis sin, ta an Freagroir ag iarraidh go dtugtar neamhaird ar
mireanna den dara mhionnscribhinn én t-Uasal O Créinin toisc go bhfuil sé “fada agus
athraiteach”, agus gur athmhunld ar an gcéad mhionnscribhinn agus ar an raiteas is ga

ata I gceist leis. Airitear ceist faoi thabhacht na gontachta freisin (mir 27).
Déanann an Freagroir iarracht priomh-gheardin an Iarrataséra a fhreagairt:

Maidir leis an gceist faoin Meastinacht Tionchar Teanga agus cailiochtai Udair na
MeasUnachta, aititear thar cheann an Fhreagréra nach leagtar amach sa reachtaiocht cén
sort cailiochtai atd ag teastail chun measunacht tionchair teanga a scriobh. Deirtear gur
sainchombhairleoir pleanala agus forbartha ata ann, agus gur fheidhmigh an freagrdir intra

vires nuair a shocraigh siad go raibh an t-Uasal Brogan cailithe go leor lena ullmhu.
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Iarrann an Freagréir ar an gCuirt an chas Ni Chonghaile v Comhairle Chontae na Gaillimhe
[2004] IR 138 a idirdhéalu toisc nach raibh baint ag an gcas sin le raiteas tionchar teanga
mar atad ag an gcas seo. (féach ar mir 33). Tagraionn an Freagrdir don chas Kenny v An
Bord Pleanala (No. 1), cas ina dhéantar plé ar mheasUnacht tionchar timpeallachta. Sa

chas sin, duirt McKechnie Brmh:

"Once the statutory requirements have been satisfied I should not concern myself
with the qualitative nature of the Environmental Impact Study or the debate on it

had before the inspector”

Chomh maith leis sin, luann sé cas Craig v An Bord Pleanéala [2013] IEHC 402, go hairithe
sliocht 6 Hedigan Brmh ag mir 147:

“"the adequacy of an EIS is thus clearly a matter for the board which is the
decisionmaker... The assessment of the adequacy of the EIS is a factual matter
involving considerable expertise in planning. It is classically a specialist matter upon

which an expert body must decide...”
Agus ag mir 149 ¢ bhreithiinas Hedigan Brmh:

“the adequacy of the assessment by the Board of the EIS is not something this

Court needs to consider further”.

Mar fhreagra ar iarrachtai an Iarrataséra an chas Reid a Usaid chun a agdint nach raibh
Udar na MeasuUnachta cailithe go cui chun i a scriobh, aighnitear nach an argoint sin
cruinn, toisc “nach bhfuil aon fhorail ghaolmhar de réir dhli an tAontas Eorpach a

bhaineann le measunacht tionchair teanga.”.

Mar fhocal scoir, tugtar baruil thar cheann an Fhreagréra go raibh “deis ag an t-
Iarrataséir a mheasunacht tionchar teanga féin a ollmht agus a chur faoi bhraid an
fhreagréra. In ainneoin go raibh an deis sin acu agus go raibh, dar leo, saineolai cui acu

chun ceann a ullmhdu, nior ullmhaigh siad ceann”.

Maidir le cheist an tarmligin neamhudaraithe, séantar thar cheann an Fhreagréra “gur
coinnioll teanga in ainm amhain ata sa choinnioll teanga a chuir an Fhreagroir leis an cead
pleanéla”. Deirtear thar cheann an Fhreagréra go raibh an t-Udaras Pleanéla sasta le
coinnioll a d’eileodh go gcoimeadfai 50% de na tithe do chainteoii liofa Gaeilge, ach “go
ndeacha an freagrdir nios faide na sin le coinnioll a d’eileodh go gcoiméadfai 70% de na
tithe doibh siud ar féidir leo a Iéiriti go bhfuil innitlacht acu sa teanga”. Mar sin, aignionn
an Freagréir gur sharaigh an Bord an coinnioll a bhi leagtha amach ag an Udaréas Pleanéla

ar dtus.

Ta sleacht éagsula den choinnioll teanga leagtha amach ag an bhForbroéir idir mir 44-47,
agus déantar an argoint go bhfuil sé de chead ag an bhfreagrdir coinniollacha né abhar a
tharmligean 6 am go chéile. Aititear, mar sin, nach raibh aon tarmligint neamhudaraithe
sa chas seo. Chomh maith leis sin, maitear go bhfuil sé de dhualgas ar an t-Gdaras
pleanala cloi le forais Plean Forbartha na Mi agus é ag déanamh comhaontu leis an
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bhforbroir faoi Choinnioll Uimh Deirtear go bhfuil sé de dhualgas ar an t-udaras pleanala
faoi Phlean Forbartha na Mi “chun oidhreacht teanga agus chulturtha na Gaeltachta a
chaomhnu agus an teanga a chur chun cinn mar theanga an phobail.” Deirtear mar sin

nar chdir an coinnioll teanga a chealld né a chaold. Dar le mir a tri den choinnioll teanga:

"Cuirfear sonrai de chaighdean na Gaeilge ata le baint amach agus an tsli a
mheasunofar é sin isteach chuig an udards pleanaala agus aontofar i scribhinn iad
sula dtabharfar chun criche an comhaontu a leagtar coinniollacha sios maidir leis

anseo”.

Mar sin, séantar thar cheann an Fhreagrdéra go gceadaitear caighdean ar bith a aontu idir
an forbréir agus Comhairle Contae na Mi. Dar leis an bhFreagrdir, ta oibleagaid orthu, faoi
mir a haon den Choinnioll Teanga, go “go gcuirfidh an forbréir Raiteas Tionchair Teanga
iomlan ina mbeidh sonrai chomhlionadh na riachtanais seo isteach chuig an Gdaras

pleanala sula gcuirfear tus leis an bhforbairt”.

Mar fhreagra ar ghearan an Iarrataséra go bhfuil sonrai éagsula fagtha faoin bhforbroir le
réiteach leis an gComhairle Contae, braitheann an Freagrdir ar na sleachta seo 6 mir 4-

230 do Simons on Planning Law a leanas:

"In Pyx Granite Co Ltd v Minister for Housing and Local Government, Lord Denning
stated that although planning authorities are given wide powers to impose such
conditions as they see fit, nevertheless valid conditions must fairly and reasonably

relate to the development”
Agus

“[t]he courts take a pragmatic approach to the interpretation of conditions and it
seems that a condition will only be void for uncertainty if it can be given no
meaning or no sensible or ascertainable meaning, and not merely because it is

ambiguous”.

Deirtear thar cheann an Fhreagréra go bhfuil an Freagroéir i dteideal na sonrai sin a fhagail

faoin bhforbroéir le réiteach leis an gComhairle Contae.

Ag Ith 20 d’'aighneachtai an Fhreasura, airitear sliocht fhada 6 Kenny v An Bord Pleanala
(No. 1) [2001] 1 I.R. 565, ina leagtar amach na prionsabail chui chun ceist faoi
tharmligean neamhudaraithe a réitit. Aighnitear, mar sin, go bhfuil an Freagroéir I dteideal
coinniollacha n6 abhar a tharmligean sna cuinsi laithreacha agus nach raibh aon

tairmligean neamhudaraithe i gceist.

Maidir le chdiseamh an Iarratasora gur sharaigh cinneadh agus ordl an Fhreagréra Plean
Forbartha na Mi, ititear thar cheann an Fhreagrdra nar sharaigh an cead pleandla a
dheonaigh an freagréir an Phlean Forbartha in aon chor. An sliocht is mé a bhfuil

easaontas ann faoi, na na linte seo a leanas ¢ Phlean Forbartha na Mi:
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"to ensure that all new development in the Gaeltachts have a positive impact on the
use of Irish in the area and the cultural heritage of the area, whilst seeking to
realise their economic and development potential in a balanced and sustainable

manner over the lifetime of the Plan”,

Braitheann an Freagroir ar an mheasunacht tionchar teanga chun an argdint a dhéanamh
go n-imreoidh an fhorbairt bheartaithe tionchar chun feabhais maidir le cur chun cinn
agus Usaid na Gaeilge i measc muintir na haite. Chomh maith leis sin, luann an Freagroir

an sliocht seo 6 Ich 5 den Ordu Boird:

“Faoi réir coinnioll a chur san direamh chun an cheist seo a réiteach go sasduil,
mheas an Bord go mbeadh an fhorbairt bheartaithe de réir na gcuspoiri zénala agus
ina croi-straitéise, go gcuirfeadh sé le beogacht agus le hinbhanaithe an
tsraidbhaile Ghaeltachta tri thithiocht a chur ar fail do chainteoiri duchais agus mar
sin nach mbeadh aon tionchar sunstasach didltach aige ar an nGaeilge agus an
nGaeltacht”

Cé go bhfuil an t-Iarratasoir ag iarraidh brath ar an tsliocht sin chun a ra gur sharaigh an
cead pleanala a deonaiodh Plean Forbartha na Mi, aititear thar cheann an Fhreagrdra gur
chinn an Bord nach mbeadh tionchar didltach ag an bhforbairt beartaithe. Dar leis an
bhFreagroéir, *mas rud é nach bhfuil tionchair didltach ag rud is tionchair chun feabhais
ata aige”. Anuas ar sin, deirtear thar cheann an Fhreagréra nach bhfuil sé sasuil a cruthd
gur saraiodh an Plean Forbartha, ach ta ar an t-Iarratasoir sara abharach a chruthd. Dar
leis an bhFreagrair, theip ar an Iarratasoir é sin a chruthl. Ta cupla sleacht 6 Simons on
Planning Law curtha isteach ag an bhForbroir chun an argdint seo a neartd. Ach mar
achoimre, aighnitear nar sharaigh an cead pleanala a dheonaigh an freagroir an Phlean

Forbartha go habharach né in aon chor.

Maidir le proiséas cinnteoireachta an fhreagroéra, séantar thar cheann an Fhreagroéra
go ndearna an Freagréir neamhaird ar aighneachtai 6 Roinn na Gaeltachta agus 6n Udaras
na Gaeltachta. Dar leis an bhFreagréir bhi an da rud faoi bhraid an Fhreagréra sular
déanadh aon chinneadh. Tagraitear do leathanach 6 den Ordu Boird chun a chruth( gur

thég an freagroir na haighneachtai sin san aireamh:

"Agus cétadan na dtithe a choimeadfar do chainteoiri Gaeilge a chinneadh, d’fhéach
an Bord do na haighneachtai 6 chomhluchtai forordaithe agus do na tuairimi trit

pairti ... "

Mar aon leis sin, déanann an Freagroir tagairt do shleachta 6 thuairisc an chigire ina

luaitear aighneachtai 6n Iarrataséir sa chas seo.

Mar fhreagra le argdint an Iarrataséra go ndeachaigh sé i gcoinne mholadh a chigire
shinsearaigh fhéin, aititear go bhfuil an Freagroir i dteideal é seo a dhéanamh. Braitheann
sé ar bhreithilinas Simons sa chas Halpin (suing by his mother and next friend Eileen
Halpin) v An Bord Pleanala [2019] IEHC 352:
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"An Bord Pleanéala is not bound, as a matter of law, to follow its inspector’s report”.

Maidir le gearan an larratasora gur saraiodh cearta an larratasdra faoi Chairt um Chearta
Bunusacha an Aontais Eorpaigh, aititear thar cheann an Fhreagréra go bhfuil an dualgas
cruthlnais ar an t-Iarratasoéir chun an sar( seo a chruthd. Dar leis, nil an fhianaise seo

curtha 6s comhair na cuirte ag an bhFreagrdir. Theip mar sin air an sarl seo a chruthd.

Idir Ith 30-35, leagann an Freagrdir aighneachtai DIi amach a bhaineann le rél na cuirte in
iarratas le haghaidh athbhreithnid breithiinach. Déantar tagairt do bhreithilinas Baker
Brmh in Ogalas Ltd v An Bord Pleandla [2014] IEHC 487, breithiinas McKechnie Brmh i
Kenny v An Bord Pleanala (No. 1) [2001] 1 IR 565 agus sleacht én leabhar Simons on

Planning Law.

An DIi
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Den chéad dul sios, ta sé tabhachach a mheas ma thagann mionnscribhinn an uasail Ui
Ghiollagain laistigh den chatagoir “fianaise saineolai”. Ta feidhm an fhinné saineolaigh
sainmhinithe mar seo a leanas sa bhreithiinas Davie v Edinbuirgh Magistrates [1953] SC
34:

... to furnish the judge or jury with the necessary scientific criteria for testing the
accuracy for their conclusions, so as to enable the judge or jury to form their own
independent judgment by the application of these criteria to the facts provided in

evidence.”

Ta na riachtanais atd ag teastail leis an bhfianaise saineolai le bheith inghlactha liostaithe
go soiléir ag Birmingham U. in People (DPP) v Bowe [2017 IECA 250, ag alt 104, mar seo

thios:

“The courts permit expert evidence in relation to all matters that are outside the
scope of the knowledge and expertise of the finder of fact, whether judge or jury.
The expert opinion evidence must be evidence which gives the court thehelop it
needs in forming its conclusions. The evidence is required to be necessary in the
limited sense that it has to provide helpful information which is likely to be outside

a judge or jury’s knowledge and experience”.

Nil ag teastail ach le bheith in ann a thaispedint, sa chas go bhfuil na cailiochtai cui ag an
duine i gceist, nach bhfuil an saineolas ar leith sin ata aige né aici ag an mbreitheamh na
ag an ngiuiré chomh maith. In Evidence le McGrath, déantar tagairt do bhreithilinas Pigot
CB in McFadden v Murdock (1867) 1 ICLR 211, ag Ich 218, ina luaitear

“the categories calling for specialist knowledge are not closed and expert evidence
is admissible ‘wherever peculiar skill and judgment, applied to a particular subject,

rm

are required to explain results, or trace them to their causes’.

Da réir sin, fagtar go gcomhlionann mionnscribhinn Ui Ghiollagain, a bhaineann leis an
tsochtheangeolaiocht agus leis an bpleanail teanga i gceantar Rath Chairn faoi leith, leis

na riachtanais ata I gceist chun fianaise a bheith glactha mar ‘fhianaise saineolai’.
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Caithfear é a bhreith an bhfuil mionnscribhinn Ui Ghiollagain inghlactha sa chuirt né nach
bhfuil, né ar cheart dé a bheith fagtha amach as an gcas mar gheall ar gur ‘fianaise nua’
ata ann nach raibh curtha faoi bhraid an chinnteora, is é sin le rd an Bord Pleanala, ag an

am a ndearnadh a cinneadh chun an cead pleanala a dheond leis an bhforbroir.

In Carlow/Kilkenny Ltd & Ors v Broadcasting Commisssion of Ireland [2003] IESC, rinne
Rinne Murray B. an cheist maidir leis an bhfollast in imeachtai athbhreithnid breithiinach
a bhreith. Cé nach bhfuil an follast & phlé go direach sa chas seo againn, luann Murray B.

rud suimidil maidir le fianaise a dhéantar i mionnscribhinn a bheith inghlactha sa chuirt:

“... where discovery will be necessary is where there is a clear factual dispute on the
affidavits that would have to be resolved in order properly to adjudicate on the
application or where there is prima facie evidence tot the effect either that a
document which ought to have been before the deciding body was not before it or
that a document which ought to have been before the deciding body was not before
it or that a document which ought not to have been before the deciding body was

before it”.

Mar sin féin, ta riachtanas ginearalata ann nach mér ceisteann a bheith curtha faoi bhraid
an chinnteora den chéad dul sios. Pléitear an riachtanas sin in Reid v an Bord Pleandala
[2021] IEHC 230.

Ag Alt 38 in Reid, ceadaionn Humphreys ] eisceachtai ar an riail maidir leis fianaise gan a
bheith inghlactha sa chas gur fianaise nua atad ann nach raibh ar fail ag an gcinnteoir
roimh do a bheith curtha faoi bhraid na Cuirte, agus ta an dara ceann de na heisceachtai

sin abhartha sa chas seo:

“the applicant in judicial review is not the applicant before the decision-maker and
the point amounts to correcting the other party’s homework or pointing out
omissions which would have enabled the application which is being opposed to be
corrected and improved; such omissions can be left to the decision-maker to
address and if not so addressed can be presented by the objector to the court

without having first been raised by the decision-maker.’

Féachaimis anois ar an gcaighdean is ga chun ordu certiorari a dheond. In Ogalas Ltd.
(t/a Homestore And More) v. An Bord Pleanala & ors. [2014] IEHC 487 thug Baker Br.
Breithilias ar an 23 Deireadh Fdmhar 2014. Déantar tagairt ann don chas O’Keeffe v. An
Bord Pleanala [1993] 1 IR 39:

“Finlay C.J. at p. 72 identified the threshold which is required to be passed by an

applicant in an application for judicial review on the grounds of unreasonableness:

"I am satisfied that in order for an applicant for judicial review to satisfy a court
that the decision making authority has acted irrationally, it is necessary that the
applicant should establish to the satisfaction of the court that the decision making

authority had no relevant material which would support its decision.”
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In alt 44, déanann Baker Br. tagairt do bhreithiinas de chuid Charleton Br. in Westorn
Ltd. v. An Bord Pleanala [2010] IEHC 255 agus gur mhinigh seisean abhar a bhi

riachtanach d’abhar da leithéid mar thacaiocht;

“The presence in the planning file, including the report to the manager, or in the
case of An Bord Pleanala, the report of the inspector, of any material which could

rationally justify a refusal ... is sufficient to support the lawfulness of a decision.”

Caithfear a thaispedint, mar sin, nach raibh sé réasinta toisc nach raibh siad abalta a
thaispeaint go raibh abhar roimh an Bhord a bhi abalta an Bord a threoru chuig an
breithiinas an rinne siad. Déanann Baker Br. Tagairt do Evans v. An Bord Pleanala, ait a

luaigh Kearns J. an cheist don chdirt mar seo a leanas:

“Was there material upon which the decision maker could make the decision which
it did make? If so, was the decision taken one which flew or which flies in the face

of fundamental reason?”
Mar a luann Baker Br. in alt 45 da breithilnas, ta ardchaighdean ann:

“45. The test then establishes quite a high threshold, the decision will be impugned for
lack of reasonableness only if it can be shown that there was no material before a
decision making body which could have led it to the conclusion reached. With
admirable clarity, Kearns J. in Evans v. An Bord Pleanadla identified the court’s
concern as being with the decision making process itself and in that context he

identified the sole question for the court as:-

“Was there material upon which the decision maker could make the decision
which it did make? If so, was the decision taken, one which flew or which

flies in the face of fundamental reason.”

Judicial review will also lie if the Board fell into an error of interpretation, or an error of

law. I turn now to examine to decision of the Board and its process.
In alt 57, féachann an Breitheamh céanna ar an bprdiseas mar seo a leanas:

“57. In my view, the Board was entitled to take the view that it did and it had before it
facts upon which it could reasonably come to the conclusion now sought to be
challenged. The Board had evidence and submissions to which it had regard and
indeed its process was shown. The Board is a decision making body and its process
must be judged as having properly been made if it can be shown that it did engage
with these facts and came to its decision based on these facts not by way of a

slavish adherence to the material but as a result of a reasonable analysis.”
Is féidir athbhreithnil breithitnach a Uséid i gcas earrdid Iéirmhinithe no i gcas earraid dli.

Mar a duirt Kearns Br. (mar a bhi sé ag an am) in Evans v. An Bord Pleandla (neamh-
thuairiscithe, 7 Samhain 2003):
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“In an application of this nature, the Court is not concerned, nor is it permitted, to
substitute itself for An Bord Pleandla and to ask if it would have reached the same
decision on the identical material. The Court is only concerned with the decision
making process itself. That being so, the Court may only ask: was there material
upon which the decision maker could make the decision which it did make? If so,
was the decision taken one which flew or which flies in the face of fundamental

reason?”

Déantar tagairt sa chas sin, chomh maith, do bhreithilinas MacCarthy Br. sa chas In Re
XJS Investments Ltd. [1986] TE 750, ina luaigh sé, ag Ich 756:

“made it clear that planning documentation did not come to be interpreted with the
benefit of the canons of construction applicable to Acts of the Oireachtas or

subordinate legislation and went on then to say:-

“They are to be construed in their ordinary meaning as it would be
understood by members of the public, without legal training as well as by
developers and their agents, unless such documents, read as a whole,

necessarily indicate some other meaning.”

In Aine Ni Chongaile (agus iarrataséiri eile) v Comhairle Contae na Gaillimhe [2004] IEHC
317 (2000 570 JR), bhreith an Ard-Chuirt (O Caoimh Br., mar a bhi sé ag an am) leigheas

mandamus a dheonu don bhfreagréir, na foralacha a bhi leagtha sios i bPlean Forbartha

na Gaillimhe a chomhlionadh agus certiorari a dhéanamh ar chinneadh na freagréra, ach

na faoisimh eile a dhialtd,

(M)

(ii)

(iii)

(iv)

Go raibh dualgas ar an bhfreagréir aithint a thabhairt d’aidhmeanna alt 7 den Acht
um Rialtas Aititil, 1991, agus gur theip air a leagadh sios go raibh raiteas tionchar
teanga ag gabhail le gach iarratas pleandla agus gur saraigh é sin ar alt 7 d’Acht
1991.

Gur theip ar an bhfreagréir na foralacha a bhi leagtha sios i bPlean Forbartha na
Gaillimhe a chomhlionadh agus gur sharaigh é sin ar alt 22 den Acht um Rialtas
Aitidil, Pleanail agus Forbairt (1973).

Nach raibh an suiomh-léarscéil a foilsiodh 6 thosach cruinn ach nar cuireadh aon
duine ar strae de réir an bhotuin sin agus gur bhain an prionsabal de minimus non

curat lex leis seo, agus nar cheart faoiseamh a thabhairt ar an mbonn sin.

Nach raibh polasaithe an Rialtais cruinn i leith scéim tithiochta i gceantar Gaeltachta
ach gur thug an freagroéir polasaithe ginearalta san direamh agus an plean forbartha
a shocru agus a thiolacadh aige srl.

Bhreith sé go raibh sé sasta “go raibh dualgas ar an bhfreagréir aithint a thabhairt do na

haidhmeanna san alt sin, gur theip ar an Udaras pleanala an dualgas a leagadh sios go

mbeadh raiteas tionchar teanga ag gabhail le gach iarratas pleanala a chomhlionadh. “Da

bhri sin, tdimse sasta go bhfuil na hiarratasdiri i dteideal an fhaoisimh ag alt 9 den Fhégra



Foriarratais, is é sin ordiU mandamus ag tabhairt ar an bhfreagréir na foralacha ata

leagtha sios i bPlean Forbartha Chontae na Gaillimhe don tréimhse 1997 - 2002 a

chomhlionadh. Is déigh liom gur chéir ordl certiorari a dhéanamh ar chinneadh na

gcomhairleoiri a rinneadh ar an 22 Mean Fémhair 2000 ar an mbonn sin.”

87. Bhi an breitheamh O Caoimh sésta sa chds sin gur saraiodh na forélacha até leagtha sios

sa phlean forbartha agus bhi sé sasta gur saraiodh alt 22 den Acht um Rialtas Aitiuil

(Pleanail agus Forbairt) 1963 ar an mbonn sin.

88. I mBreithilinas Humphreys Br. (12/04/2021) sa chas Thomas Read agus an Bord Pleanala
agus Intel Ireland Ltd. (athbhreithnil breithitinach) [2021] IEHC 230 déanann sé tagairt

do na prionsabail atd i gceist. In alt 18:

“Where the party who becomes the judicial review applicant is not the applicant in
the administrative process but is, say, an objector, it is not the function of the
objector to correct the other party’s homework or to point out omissions the
correction of which during the process would enable the application (which is being
opposed) to be corrected and improved. An objector is entitled to rely on the
decision-maker to identify such gaps or omissions and retains an entitlement to

complain to the court (for the first time) if that is not done.

89. Nios déanai, in alt 30, luann sé:

31.

32.

“The court does have jurisdiction to receive new evidence in the case of a complaint
of a fact going to jurisdiction or going to breach of an essential procedural
requirement: see R. v. Secretary of State for the Environment, ex parte Powis
[1981] 1 WLR 584. A decision-maker does not acquire jurisdiction simply because
of a mistake of fact or because the absence of jurisdiction was not brought to its

attention.

As regards substantive illegality, whether new evidence is permissible depends on
whether the substantive illegality is one that the applicant could reasonably be
expected to have addressed. If not, the court has jurisdiction to allow the applicant
to put in further evidence. In Baile Eamoinn Teoranta v. An Bord Pleanéla [2020]
IEHC 642 (Unreported, High Court, 4th December, 2020), Barr J. (at para. 82)
noted that where the decision-maker had made an error of fact, that was a
different situation to bringing in fresh evidence as to the merits. New evidence of

such a mistake can be admitted.

Fresh evidence has also been allowed to show what material was before the
decision-maker (see R. v. Secretary of State for the Environment, ex parte Powis).
Also, where jurisdiction depends on a question of fact, additional evidence has been
allowed (Sweetman v. An Bord Pleanala [2021] IEHC 16 at paras. 25 and 26). In
addition, new evidence necessary to explain technical terms or processes can be
admitted (R. (Lynch) v. General Dental Council [2004] 1 All ER 1159 per Collins 1.),



and likewise where a process of reasoning involved serious technical error (R. (Law
Society) v. Lord Chancellor [2018] EWHC 2094 (Admin), [2019] 1 WLR 1649).

33. In limited cases, fresh evidence has even been allowed where a decision-maker had
an independent duty to inquire and relevant information could reasonably have
been available: see R. (J.A.) v. London Borough of Bexley [2019] EWHC 130
(Admin) para. 48 per David Casement Q.C. However, one needs to approach this
heading with a little reserve because there has to be some basis on the evidence
actually presented in the process for the conclusion that the decision-maker should
have held that there was a gap in the available information. An applicant can argue
for there being a gap based on what was before the decision-maker and does not
necessarily need to put in new information for that purpose. Separately, new
information is allowable to explain the context in which the issue arises (R. (Al-
Sweady) v. Secretary of State for Defence [2009] EWHC 2387 (Admin) at para.
23), or if produced for background information (R. (Pelling) v. Bow County Court
[2001] UKHRR 165 at para. 13).

90. Agus nios déanai, in alt 38:

38. An applicant can however present a new argument or a new piece of evidence to

the court that was not put before the decision-maker if:

(i). the complaint of illegality is jurisdictional, or the applicant seeks to introduce
new evidence regarding a fact going to jurisdiction or going to breach of an
essential procedural requirement;

(ii). the applicant in judicial review is not the applicant before the decision-maker
and the point amounts to correcting the other party’s homework or pointing
out omissions which would have enabled the application which is being
opposed to be corrected and improved; such omissions can be left to the
decision-maker to address and if not so addressed can be presented by the
objector to the court without having first been raised before the decision-
maker;

(iii). the complaint is one of irrationality or disproportionality, so can only be
assessed after the event in the sense that an applicant can only compare the
extent to which the precise decision and the articulated reasons were open to
the decision-maker on the evidence once that decision and reasons are
actually available, although noting as stated above that while the articulation
of the complaint of irrationality or disproportionality can be new, the evidence
by reference to which the argument is made generally should have been that
before the decision-maker (apart from, in limited respects, where

constitutional or ECHR rights are at issue (see below));

Agus nios déanai:

(vii). the complaint is that the decision-maker made an error of fact;

Agus nios déanai fos:



(ix) new evidence is necessary to explain technical terms or processes;

(x). new evidence is to show that a process of reasoning involved serious
technical error;

(xi). a decision-maker had an independent duty to inquire, and relevant
information could reasonably have been available:

(xii). new evidence explains the context in which the issue arises or is produced for

background information;

Concluidi

91.

92.

93.

94.

Tiontaitear anois ar an “Language Impact Study” né an LIS de chuid Jim Brogan, BA,
Dip.T.P., M.I.P.1., Dip. L.S; Dip. Arb., F.C.I., B.L. T& sé sach soiléir i dtuairisc an Uasail
Brogan gur chas faoi leith i sraidbhaile Rath Chairn. Déanann sé tagairt do6 sin sa chéad
alt da thuairisc. Chomh maith leis sin, ta sé soiléir nar chomhlion an LIS na riachtanais
de bhun an phlean forbartha sa mhéad nach gcruthaionn sé go mbeidh tionchar chun
feabhais ag an bhforbairt i ndail le hisaid na Gaeilge mar theanga baile an phobail i Rath

Chairn.

Cruthaitear go bhfuil an LIS bunaithe ar fhigiar michruinn toisc go cuirtear le chéile Rath
Chairn le Baile Ghib, ait nach bhfuil an méid chéanna Ghaeilge & labhairt ann is ata i Rath
Cairn, agus ansin rinne sé botin mar gheall ar an lion daoine ata ag labhairt na Gaeilge
go laethuil taobh amuigh den chéras oideachais i Rath Chairn, rud a bhi mi-cheart. O
thaobh riachtanais de bhun an phlean forbartha, ni chruthaionn an LIS go mbeidh
tionchar chun feabhais ag an bhforbairt i ndail le hisaid na Gaeilge mar theanga phobail i
Rath Chairn. Sa chomhthéacs sin bhi concldidi an uasail Brogan gan mhinil na anailis,
dar leis an gCuirt seo. De réir chuspdir phlean forbartha na Mi ta ait faoi leith sonraithe i
dtaobh Rath Chairn 6 thaobh na n-aidhmeanna faoi leith (Objective CEAROBJ1 agus
Objective RDOBJ6 agus Objective GAELOBJ1) a léiritear i bplean an Chontae, agus glactar
leis go bhfuil na haidhmeanna an-soiléir i dtaobh na Gaeilge ann, go speisialta i dtaobh
shraidbhaile Rath Chairn. Ta sé intuigthe go saraionn cinneadh agus ordu an fhreagroéra
plean forbartha na Mi ar shli abharach gan an méid a aithint fid agus gur saraionn siad
polasai an rialtais agus polasai seasta agus reachtuil an Stait i leith na Gaeltachta agus na
Gaeilge mar theanga phobail inti agus gur saraionn sé dlithe na hEorpa i dtaobh an

Ghaeilge mar theanga mionlach.

Caithfidh an Chuirt aird a thabhairt ar an abhar ar a bhunaigh an t-uasal Brogan a
choncluidi féin agus féachaint an raibh sé réasunta de réir an dli, agus is ionann sin is a ra
gur ga don Chuirt féachaint an raibh anailis réasunta déanta ag an uasal Brogan né ar

chloigh sé leis an dbhar gan aon anailis réastinta a dhéanamh air.

Faoin teideal “Linguistic Profile of Study Area” déanann sé cur sios ar Ghaeltacht na Mi ina
iomlaine agus Usaideann sé firici a bhaineann leis an gContae iomlan agus an tionchar ata
aige sin ar an gceist na go nglactar le Baile Ghib agus Rath Chairn le chéile, mar aon
ionad amhain, agus sa chas seo déantar tagairt faoi leith do shraidbhaile Rath Chairn
agus de réir na figitiri ni hionann an da ait ar chor ar bith agus da bharr sin is cosuil gur
Usaid an tUasal Brogan fhirici a cheanglaionn Rath Chairn agus Baile Ghib le chéile 6
thaobh cursai teanga agus Gaeilge de agus nil na figitiri sin ceart é thaobh Rath Chairn
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de. Ni raibh anailis réasinta déanta ag an Uasal Brogan maidir leis na firici teanga mar
ba cheart. Cé go dtugann sé réasun tar éis gach alt da chaipéis, déanann sé é sin in aon
line amhain di agus ta cuma pro forma air sin, gan léirii nd minid na réasunacht ag

gabhail leis.

San alt deireanach, déanann sé tracht ar “Reasons and Considerations”. Déantar tagairt
do chuid mhaith do na tithe a bheith ar fail do Ghaeilgeoiri mar “a significant proportion”
agus ansin luann sé an céatadan 50% agus deir sé go gcuideoidh sé sin le leanUnachas an
tsraidbhaile no le “the sustainability of the village” ach ni deir sé conas a chuideoidh 50%
de na tithe leis an aidhm sin. In Boland, tagraionn an breitheamh don teorainn ata leis an
gcumhacht a thugann an Bord don Iarratasoir agus an réasunacht ata taobh thiar de sin
na go raibh sé de dhualgas ag an mBord cur sios a dhéanamh ar na haidhmeanna ata
taobh thiar de na haidhmeanna ginearalta sa mhéid ata le socru idir an Bord agus an

tlarratasoir i dtaobh na fathanna.

Déanann an tUasal Brogan tagairt sna concluidi ata aige don tuairisc agus deir sé go
mbeadh nios mo oibre ar fail do Ghaeilgeoiri sa Ghaeltacht de bharr na tithe seo agus an
teach aiochta a thogail, go gcuirfeadh sé leis an méid imeachtai spoirt, cultlrtha,
oideachais agus soisialta ar féidir a chur ar fail san ait agus go mbeadh tionchar aige sin
ar an teanga agus ar an nGaeilge agus ar an gcultar i Rath Chairn. A mhalairt de scéal ata
ag na hlarratasoiri sa chas seo agus ni aontaionn siad ar chor ar bith leis an dearcadh seo
agus sileann siad go mbeadh sé nios measa don Ghaeilge agus go bhfuil an ait fior-bheag
agus go bhfuil brd faoi leith ag an mdr-chultdr, mar a déarf3, is é sin le ra ag an mBéarla,

ar an ait 6 thaobh teanga de, go mdér mér mar gheall ar theach aiochta a chur ar fail.

Roimhe sin, dhidltaigh an tUasal Moore an plean forbartha seo agus ag alt 3.3 déanann sé

tagairt mar seo a leanas ar pholasai an Rialtais:

“The Department of Culture, Heritage and the Gaeltacht noted the sensitive position
of the Irish language in the Meath Gaeltacht and the decline in daily speakers of the
language in the Rathcairn area. The influence that development plays on the
language of the district and housing estate development such as that proposed was
acknowledged. The Department recommended, in the event of permission being
granted, that a condition requiring 100% of the houses being retained for Irish

speakers be attached.”
Ag alt 3.3, déanann sé tagairt eile d6, chomh maith, mar seo a leanas:

"Udaras na Gaeltachta set out its and the local authority’s duties in relation to the
Irish language, referenced the decline in the daily use of the language and the
pressures on it, and referred to the need to protect the language within the
Gaeltacht. It was recommended that prominence be given to the language always,
signage be in the Irish language, as well as the name of the business, the level and
standard of Irish is maintained and that a language condition is applied in
accordance with the requirements of Section 47 of the Planning Act. It was noted

that the aim of relevant agencies is to increase the number of Irish speakers. It
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was concluded that any permission issuing should be in accordance with the aims of

Plean Teanga do Ghaeltacht na Mi.”

Ag leathanach 5 da chuid oibre “Third Party Observations” déanann sé tagairt do Ghlér na

nGael:

“Glor na nGael submitted that there would be a negative impact on Irish language
use in the area if the proposed housing is developed. It was requested that a strong
language condition requiring a suitable proportion of fluent Irish speakers

occupying the houses should apply, being more than 80%."

Ta sé thar a bheith cinnte nach ga leis an Bord Pleanala cloi le thuairim na na moltai 6
Kevin Moore ar chor ar bith ach an cheist a ardaionn na figidiri seo ar fad na go bhfuil
figidiri difridla tugtha ag grapai airithe gan sainmhinit ar chor ar bith ar na figiuiri airithe
a Usaideadh 50%, 80% nd 100% eatarthu.

Ni bheadh sé de cheart agus nil an chuirt seo chun a ra cé acu ata ceart 6 thaobh figitiri
de ach féachaint ar an bprdiseas chun fail amach an raibh sé neamhréasiunta. Déantar
comparaid in aighneachtai scriofa thar ceann na nlarratasoéiri go bhfuil an figiur a
Usdidtear sa mheasunacht chun an céatadan de dhaonra Ghaeltacht na Mi atd ina
gcainteoiri laethula Gaeilge taobh amuigh den chdras oideachais a |éiriu, is é sin le ra
15.9%, micheart. Deir siad nach bhfuil ddar na measunachta, an tUasal Brogan, céilithe
go cui chun é a scriobh toisc nach raibh saineolas aige sa phleanail teanga na sa
tsochtheangodlaiocht. De réir an uasail Ui Ghiollagain, is figilir iosta é sin ata bainte
amach as an bPlean Teanga agus gurb é 45% an firic ceart, agus gur sin an figiar ar
cheart cloi leis. Déanann na hlarratasoéiri tagairt don chas Reid v an Bord Pleanala [2021]
IEHC 230 ar tugadh an 27 Bealtaine 2021 maidir leis an gcailiocht is ga le bheith ag Gdar
measunachta cui (“appropriate assessment”) i gcursai pleandla agus comhshaoil. Agus
déantar tagairt d'altanna 18 - 20 sa chas Reid v an Bord Pleanala [2021] IEHC 230 mar
ata luaite anseo cheana.

Déantar gearan chomh maith nach bhfuil céatadan cinnte tithe nd caighdean cinnte
Gaeilge i gceist, nach bhfuil sé minithe mar ba cheart d6 a bheith, go cruinn, i bhfianaise
cé chomh tabhachtach is atad sé ag baint leis an teanga sa chas seo. Ta na hlarrataséiri
an-chainteach faoi gur baineadh Usaid as achoimre na n-aighneachtai a luaigh siad ina
iomlaine os &r gcomhar thar ceann Roinn na Gaeltachta agus Udaras na Gaeltachta toisc
nach raibh aistriichan Béarla ar fail orthu agus toisc gur bhraith an freagréir ar an

gcoimre 6n gcigire, rud a chuir na larratasoiri faoi mhibhuntaiste.

Maionn an tUasal O Chréinin oideas sa tsochtheangélaiocht sa phréiseas. Deir sé go bhfuil
sé riachtanach agus ag mir 26 déanann sé macalla ar an rud a duirt O Giollagain; an
ndéanfaidh an cead pleanala seo “tionchar chun mér-dhochair, seachas chun feabhais,

rud a shardidh Plean Forbartha na Mi agus Polasai an Rialtais”.

Déanann an tUas O Giollagain cur sios ar dhinimic an chomhshambhlaithe sochulttrtha a

bhaineann le mionlach teanga ag dul i ngleic le méramh teanga agus go bhfuil
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measunacht tionchair teanga de bhun an phlean forbartha a chrutht go gcabhrédh
forbairt bheartaithe le lion na gcainteoiri Gaeilge go haititil & thdgail... thar thairseach an
67%. Chomh maith leis sin iarrann sé go bhfuil a mheasunacht is easnamhai “mar gheall
ar éagmais cailiochtai an Udair agus mar gheall ar an gcaoi nach gcomhlionann sé na

riachtanais ata leagtha amach sa phlean forbartha.

Déantar tagairt in aighneachtai an Chomharchumainn Chombhairle Contae chomh maith
don riachtanas le bheith airdeallach nuair a thagann dream gan Ghaeilge isteach i
gceantar Gaeltachta nach mbeadh an dream sin chomh mor sin go gcuirfeadh sé isteach
ar Ghaeilgeoiri na haite 6 thaobh chursai teanga de. Déanann lucht an Chomharchumainn
tagairt don phlean forbartha “to ensure that all new developments in the Gaeltacht have a

positive impact on the use of Irish in the area.”

Chomh maith leis sin, dar leis an gComharchumann go mba cheart 90% de na tithe a
bheith ann do Ghaelgeoiri agus conas é sin a mheas. Ni luaitear an caighdean Gaeilge a
theastddh né conas a bhféadfai iad a mheas ach an oiread agus luann siad aidhmeanna
Chombhairle Contae na Mi i dtaobh na Gaeilge agus an dualgas ata orthu dul chun cinn na
Gaeilge mar phobal labhartha sa phobal a chur chun cinn.

Ag féachaint ar aighneachtai thar ceann an fhreagréra, luaitear iontu nach bhfuil na
hiarratasdiri gonta go leor. Cuireann na freagroiri béim ar Phlean Forbartha na Mi sa

mhéid is go bhfuil sé de dhualgas acu:

“To ensure that all new development in the Gaeltacht have a positive impacton the
use of Irish in the area and the cultural heritage of the area, while seeking to
realise their economic and development potential in a balanced and sustainable

manner over the lifetime of the plan”.

Maitear thar ceann an fhreagréra nach bhfuil sé sasuil a chruthd gur saraiodh an plean
forbartha ach ta ar an iarrataséir é a chruthl go bhfuil sart abharach i gceist. Dar leis an
bhfreagroir, theip ar an iarratasoir é sin a chrutht mar gheall ar thuairim an fhreagréra
nach ndearna siad neamhaird ar na haighneachtai 6 Roinn na Gaeltachta agus 6 Udaréas
na Gaeltachta. Sa mhéid sin deir siad go raibh an da rud faoi bhraid an bhoird sula
ndearnadh aon chinneadh agus tagraitear do Ich. 6 den Ordu Boird chun a chruthd go
raibh na haighneachtai sin curtha san aireamh ag an bhfreagréir: “agus céatadan na
dtithe a choimeadfar do chainteoiri Gaeilge a chinneadh. D’fhéach an Bord do na
haighneachtai 6 chomhlachtai forordaithe agus do na tuairimi trit pairti”. Chomh maith
leis sin, déanann an freagréir tagairt do shleachta ¢ thuairisc an chigire ina luaitear
aighneachtai 6n iarratasoir sa chas seo. Glactar leis nach ga don bhord pleanala 6 thaobh
dli de thuairisc a chigire féin a leandint. Cé go nglactar leis go bhfuil athra i
mionnscribhinn Ui Chroinin, fid dd mba rud é go raibh an Chuirt chun alt airithe a
ghearradh amach as, fés féin, is déigh leis an gCuirt seo go bhfuil go leor pointi ann cibé
scéal chun ceist a ardu ar intinn na Cuirte 6 thaobh indlitheacht an chinnidh a rinne an
Bord Pleandla an agus is ddigh leis an gCuirt seo go raibh sé neamhréasunta ina iomlaine
ar na fathanna thuasluaite. Tuigtear nach raibh ach mionnscribhinn ag an Uasal O
Ghiollagain ar dtus 6s comhair an Bhoird ach toisc na figitiri a bheith micheart sa tuairisc
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ag an Uasal Brogan glactar leis an méid a deirtear in Reid ata luaite thuas mas ga an
fhianaise sin a bheith os chomhair na Cuirte, botuin 6 thaobh na figitiri a cheartd mar ba
chéir agus an coras a bhi in Usaid ag an mBord, is dbigh leis an gCuirt seo go raibh sé
lochtach, is 1éir go bhfuill O Giollagain cailithe mar saineolai sa tsochtheangeolaiocht, sa
phleanail teanga agus san antraipeolaiocht sa phleanail teanga agus san antraipeolaiocht
theangeolaioch é. Glactar leis gur chuidigh lena mhionnscribhinn a thaispeaint go raibh

botuin déanta ag an mBord i dtaobh na ceisteanna fiorais dlithe mar ata luaite thuas.

Bhi mionnscribhinn an uasail Ui Giollagdin cabhrach chun taispedint conas a chuaigh na
botuin a rinne Brogan go mor i gcoinne an ddigh cheart chun tabhairt faoin a leithéid
d’obair, 6 thaobh na himeachtai ar fad agus na riachtanais go |éir ata ann i dtaobh nds
imeachta. Glacaim gur féidir liom mionnscribhinn an Uasail Ui Giollagain a ligeann isteach
da bharr sin agus chruthaigh sé nach raibh Brogan ag dul i ngleic leis na himeachtai mar
ba cheart, 6 thaobh anailis eile agus nach raibh sé cailithe meastiichan den chineal sin a
dhéanambh. Cuidionn an t-eolas Ur i mionnscribhinn an uasail Ui Chréinin agus i
mionnscribhinn an Dochtuir O Giollagain pictir iomlan, soiléir a bheith os comhair na
cuirte sa chéas seo chun deiledil leis na ceisteanna fior-thabhachta a luaigh sé do phobail
gaeltachta Rath Chairn.

Dar liom go raibh aighneachtai don iarrataséra ceart ag na priomh-phointi 1(b)(c), 2, 3,

5 agus 6(a):

1. Go raibh an ‘language impact study’ (LIS) a chuir an fobrdir faoi bhraid na
Combhairle Contae agus bhi os comhair an fhreagrdra sa chas seo fior-lochtach ¢
bhonn agus ina neamhni agus nach raibh an freagroir i dteideal braith air, mar a
rinne mar rud larnach, agus an cead plenala a dheonaigh sé sa chas seo a dheonu

aige. Go sonrach:-....
(b) Ta an LIS (language impact study) bunaithe ar fhiguir mhi-chruinne;

(c)  Nior chomhlion an LIS na richatanais de bhun an Phlean Forbatha: Ni
chruthaion sé go mbeidh tionchar chun feabhais ag an bhforbairt i ndail le

husaid na Gaeilge mar theanga phobail i Rath Chairn

2. Ag éiri as sin bhi cinneadh an fhreagrér an cead pleanala a dheonaigh sé a dheonu

mi-réastnach gan bhunus agus is ga é a chur ar ceal.

3. Freisin, is coinnioll teanga in ainm amhain ata sa choinnioll teanga a chuir an
freagrdir leis an gcead a dheonaigh sé toisc nach bhfuill céatadan cinnte tithe né
caighdeéan cinnte Gaeilge i gceist ach gur faoin bhforbhdir ata sé céatadan tithe ar
bith agus caighdedn Gaeilge ar bith a aontu leis an gComhairle Contae a fhad is ata

an comhaontt sin i scribhinn.



Saraionn cinneadh agus ordd an fhreagrdra Plean Forbath ana Mi ar shii abharach,
gan méid sin a aithint fit; saraionn said polasai an Rialtais agus polasai seasta agus

reachtuil an Stait i leith na Gaeltachts agus na Gaeilge mar theanga phobail inti.
Bhi bun-lochtanna ar phroiséas cinnteoireachta an fhreagréra:-

(a)  Nior thug an freagréir an aird chui n6 aird ar bith ar aighneachtai a bhi as

Gaeilge. Bhraith sé go hiomlan ar achoimre an chigire orthu sin ina thuairisc...

(c)  Nior thug an freagréir an aird chui né aird ar bith ar aighneachtai na
gcomhlachtai forordaithe: Roinn na Gaeltachta agus Udards na Gaeltachta,

mar gheall go raibh said as Gaeilge...

Da Bharr sin ta an cuirt ag thabhairt na faoisimh a lorg an Iarratasoir ag D.1,2,3,4 agus

10 san Raitéas is ga mar fhoras le haghaidh athbhreithnit breithtdinach:

1.

Ordu certiorari mar athbhreithnil breithilinach ag ceald cinneadh agus ordd an
fhreagréra ama dhatl an 16 Meitheamh 2020- san achomharc dar
uimhir thagartha ABP-306489-20 ag ceadu teach aiochta tri star 30 seomra leapa
agus 30 teach cdnaithe agus oibreacha tanaisteacha i gcroi-lar Ghaeltacht Rath
Chairn.

Dearbhd mar athbhreithnit breithidnach go bhfuil an mheasunacht tioilchair teanga
a ullmhaiodh de bhun cuspoéiri RD OBJ 1 agus RD OBJ 6 de Phlean Forbartha na Mi
agus a cuireadh isteach leis an iarratas ar chead pleanala easnamhach é bhonn

agus ina neamhni.

Dearbhd mar athbhreithniu breithitinach go bhfuil cinneadh agus ordd an
fhreagréra ama dhatu an 16 Meitheamh 2020 san achomharc dar uimhir thagartha
ABP-306489-20 ina sharu abharach ar Phlean Forbartha na Mi.

Dearbhd mar athbhreithniu breithitinach go bhfuil cinneadh agus ordd an
fhreagrura arna dhatu an 16 Meitheamh 2020 san achomharc dar uimhir thagartha
ABP-306489-20 bunoscionn le Beartas agus Polasai an Stait agus an Rialtais maidir
leis an nGaeilge a chur chun cinn mar theanga an phobail sa Ghaeltacht agus go

saraionn sé iad

Da Bharr sin tdim sasta ordu de Certiorari a dheonaigh go dti an iarratasdir. Ni ga don

chuirt macnaimh a dhéanamh ar an tréithe dlithe Eorpach sa chais mar gheall go bhfuill

an cinneadh seo déanta ar dbhar nios cuinge.



