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‘\AG AN BREITHEAMH SEAN O GLIASAIN DE'N CHUIRT
CUARDA

bap L

F]

T-AI TELE - {
AN RE POIST AGUS GRAFA Gearanach

agus

%\ CAIT BEAN UI CADHAIN ek

Walsh 3. /b6-7-/782

Tagann an cds seo os comhair na Cdirte mar cds sonraithe
6 1ldimh Shedin § Gliasdin, breitheamh de'n Chdirt Chuarda,
= agus in ainm a bheith de bhun alt 16 den Acht Cdirteanna
Breithidnais, 1947, curtha in oiridint agus ar leanuint

faoi alt 48 den Acht.

Deireann alt 16 go bhfdadfaidh "Breitheamh Cuarda,
» ar iarratas chuige sin G aon phdirti in aon nf .... a bheas
ar feitheamh os a chomhair, aon cheist dlf a &ireos sa nf sin
a chur .... faoi bhrdid na Cdirte Uachtarafi i bhfoirm
chdis rfofa chun go gcinnfidh an Chdirt Uachtarach & X

L

- Is iad na focail "aon cheist dlif a €ireos sa ni sin"
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nha focail oibritheacha san alt sin. Td focail cosdla le

£4i1 in alt 52 d'Acht na gCdirteanna (Foralacha Forlfontacha)

1961 (mar a bh{ roimhe sin in alt 83 den Acht Cdirteanna
Breithidnais, 1924) a bhaineann le cumhacht Breithimh den
Chdirt Ddithche "aon cheist d1{ a eiredidh in aon chds a

bheidh os a chéir do chur chun na hArd-chiirte chun breith
do thabhairt uirthe.”

Td s€ socraithe cheana, agus go hdirithe i
mbreithidnas na h-Ard-Chiirte den 16¢ Eanair 1950 i gedis

The State (Reilly) v District Justice O'Grady (nach bhfuil

le fdil i dtuairisc{ d1f) nach mbaineann an chumhacht seo
ach amhdin le ceisteanna dlf a &irfonn go fior agus go
cinnte sa ni. Ni bhaineann sf le Ceisteanna hipitéiseacha

né le ceisteanna na réitfonn an cis os comhair na cdirte.

Is € mo thuairim gur ceart ap riald céanna a chur i bhfeidhm

i gcdsanna rfofa faoi alt 16 den Acht de 1947. Baineann

breithidnas na Cdirte Seo i gcdis The People (Attotney

General) v McGlynn, 1967 I.R. 232,

leis an gceist seo chomh
maith.

DE bhri sin is & an chéad rud atd le réiteach ng
an raibh ceist de'n tsdrt sin os c&ir an Bhreithimh Chuarda.

Is ddigh liomsa nd raibh agus nd raibh aon dlfnse aige an

cds seo a cuir faoi bhraid na Cdirte seo.

D'éirigh an cds leis ap mBhreithimh i bhfoirm

et el G ST
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athiomharc & ordd na Cdirte Diiche i gcds in a leagadh
finedil €10 ar an gcosantdir cionn is go raibh gléas
teleffse aici in a seilbh gan ceadidnas a bheith i
bhfeidhm aici an 14 a bhaineann le hibhar, is & sin
an 64 14 de Dheire Fdmhair 1978. Is { an Gaeilge a

teanga d dhithcas agus is { an Gaeilge teanga an tf sa

bhaile aici.

Do dhitdltigh s{ ceaddnas a fhdil nd a cheannach
dd bhr{ go raibh s{f mfshdsta le stddas na Gaeilge i
gcldir R.T.E. agus gur chreid s{ ndr dhein Udards Radio

Telef{s Eireann a dhualgas reachtdil i dtaobh teanga na

Gaeilge.

N{ gd domsa mo thuairim a nochtd ar an &bhar

seo. Md ceapann an cosantdir go bhfuil geardn imchaingne

aici ar an gceist sin i gcoinnibh an Udardis is féidir
1éi an d1{ do chur ar an Udards nd p€ duine eile. N{
bhaineann sé le mo dhualgas aon chomhairle a thabhairt
i dtaobh na ceiste sin ach is &€ mo d&hualgas a rd nach

mbaineann an cheist sin leis an gceist a bh{ os cdir an

Bhreithimh Chuarda.

T4 sé neamhdlfthidil gléas teleffse a choiméad
gan ceadinas. Is cuma muna ngluaiseann sé'agus is cuma

an bhfuil clar ﬁireannach {cioca as Gaeilge no eile)
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le £4il no nach bhfuil. Is leor an gléas a bheith ann

chun dliteanas a shufomh. D& bhr{ sin toisc ndr bhain

ceist na Gaeilge le cruthinais geardin an Aire Poist agus
Telegrafa nd le cosaint an chosantdra nfor irigh aon cheist
dlf faoi mhinid alt 16 den Acht de 1947 den tsSrt curtha
chugainn ag-an mBreitheamh Cuarda. Ni raibh aon chumhacht
aige na ceisteanna sin do chur chugainn i bhfuirm cis
sonraithe agus n{ ceart aon cheist d'fhreagairt. Ba cheart
an cds do chur ar ais do'n Bhreitheamhgan freagra agus a chur
in idl 46 nd raibh aon dlinse aige an cds sin do chur chugainn.
Ba cheart a innsint d§ comh maith nach bhfuil ionaddil aige

ar na fiorais a cruthafodh né a admhafodh ach ciontid an Chdirt

Ddiche a dhaingnid. Is d& f£éin ceist an phfondis.

Ar an fh&th céanna n{ raibh aon dlinse aige an t-Aire
do chur ar téarmaf{ go n-{fochfaidh s€ costais an chosant&ra.
T4 an Chiirt seo saor chun a ordd féin a dh&anamh i dtaobh

na ceiste sin.
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Breithiunas on mBreitheamh O hInnse
a tugadh ar an /6w Jil . 1982

AT

Ciontaiodh &n cosantoir, Cait Bean vi Chadhain,

sa Chuirt Duiche ar an 234 12 d'Eanair 1979 faoi go
raibh teilifisean & choiméad agus ina seilbh aici go
neamh-dhleathach ar an 6 1z de Dheire Fomhair 1978,
toisc nach rzibh ceadunas feidhmeannach aici ina leith
de thuras na huaire. An thire Poist agus Telegrafa
a thug &n t-ionchiliseamh ina haghaidh, N1l aon
amhras nach raibh ceadunas zici ag an am a bhz i
gceist, Da bhri sin, mheas an Breitheamh den Chuirt
Duiche nach raibh aon dul as aige ach i a chiontu.
Rinne se amhlaidh agus ghearr se fineail £10 bpunnt
uirthi no, in éagmais an tsuim sin a ioc, 14 la

priosﬁntachta a chur isteach.,
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Thug si athchomharc in aghaidh an orduithe sin
go dt1 an Chilirt Chuarda. Sa chilirt sin cruthaiodh
ath-uair go raibh an gleas teilifige aici ar an 64 18
de Dheire Fomhair 1978 agus nach raibh ceadunas aici
ina leith, Ni raibh de leithscéal aici air sin ach
gurb { a tuairim go raibh se de chead aici gan
bacaint le ceadiinas nuair nach raibh ag an am sin ach
cuig faoin gcéad de na claracha teiliffée sa Stat seo
as Gaeilge. Mar gheall ar fhoralacha ailt 13 den Acht
um Udards Craolachdin (Leasu), 1976, mheas an
Breitheamh sa Chuirt Chuarda nar chomhlion an
tUdaras Craolachain na dualgais a bhi leagtha air
faoi alt 13 agus da bharr sin nach raibh iachall ar
an gecosantdir ceadunas a bheith aiei. Duirt sé go
raibh se sasta nach raibh an cosantoir ciontach chor ar
bith sa chion, ach thug se deis don Aire iarratas a
dheanamh chulge cas riofa a chur chun na Cuirte seo
leis an sc@z1 a shoeru. Rinne an tAire amhlaidh
agus se an cas riofa sin ata os ar gcomhair anois.

Chuir an Breitheamh ceithre cheist faoi bhraid

na Cuirte seo sa chas rfbfa,ach im thuairimse ni
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call ach an chead cheann a fhreagairt. si bri na
ceiste sin, an bhfuil cead ag an gcosantdir i féin a
chosaint ar an gcion ar ciontaiodh 1 ina leith sa
Chilirt Diiche, trina thaispedint nar chomhlion an
tUdaras na dualgais ata leagtha air faoi alt 13 d'Acht
19767 Is furast an cheist sin a fhreagairt: ni cead di
sin a dhéanamh.

_ -

In ionchuiseamh mar seo, nuair a cruthaitear go
raibh gléas teilifise ag an gcosantdir agus nach raibh
ceadlnas ina leith aige no aici, tuiteunn dliteanas
daingean neamh-choinnfolach ar an gcosantSir. Nf
g2 mens rea s chruthu. Is cume gur cheap an
cosantdir go raibh ceadunas aige no zici, is cuma gur
dearnadh dearmad ceadunas a fhail, is cuma gur de
bhun prionsabail (mar is amhlaidh sa ch@s seo) nach
raibh an ceadunas ag an gcosantoir — is cuma cén
leithsceal a cuirtear ar aghaidh, ni fiu traithnin .
Ni mor an cosantoir a chionti. B'fheidir go mbeadh
baint ag an leithscéal leis an bpionds, ach nil aon
bhaint aige le dliteanas an chosantdra sa chion.

Fheas an Breitheamh go raibh dlinse aige 21t 13



(W)
1976 — -
d'AchtAa chur san aireamh. Bhi dqul amu air sa
tuairim sin, Ag éisteacht zn athchomhairc seo ds; ni
- - -
raibh de dhlinse aige ach an dlinse a bhi ag an
mBreitheamh den Chijirt Duiche a2 d'éist an c&@s i
v -
dtosach baire, Agus ni raibh de dhlinse ag
ceachtar acu breith a thabhairt nir sharaigh no gur
< - -, .
sharaigh an tUdaras Craolachdain nz dualgais a
leagadh air faoi alt 13. Is ag an Ard-Chilirt amhéin,
no ag an gCuirt seo ar athchomharc, ata an dlihse sin,
- < - -~ -~
VMa theastaionn on gcosantoir ceist usaid na
Gaeilge ins na claracha teilifise a tharraingt anuas
faoi alt 13 i gcailngean, nior mhor di cuis dli a
thionnscnamh san Ard-Chuirt. Ach sul a ndéanfadh
si amhlaidh nior mhiste di cuimhneamh ar an discreid

leathan a thugann an t-alt sin don Gdarﬁé, eadhon:

"In performing its functions the
Authority shell in its programming -

(a) be responsive to the interests and
concerns of the whole community, be
mindful of the need for understanding and
peace within the whole island of Ireland,
ensure that the programmes reflect the

varied elements which make up the culture



e

(5)

of the people of the whole island of Ireland,

and have special regard for the elements
which distinguish that culture and in

particular for the Irish language".,

Nior mhaith liom reamh-bhreith a thabhairt ar
chas ar bith, ach is deacair a fheiceail go
bhfeadfal a ra go raibh saru déanta ar na cuspdiri
agus ar na dualgais sin mura mbeadh d'fhianaise ina
dtaobh ach nach raibh ach oiread airithe faoin gcéad
de na claracha i nGaeilge.

Maidir le na tri cheist eile sa chas rfbfa, ni
doigh liom go raibh dlinse ag an mBreitheamh den '
Chuirt Chuarda iad & chur. Sé seo an fath go dtugtar
dlinse don Chiirt Diiche no don Chuirt Chuarda. cas
riofa den tsért seo a chur ar aghaidh: le go
bhfuighidh se freagra udarasach ar phoinnte
achrannach d1i ionnas go mbeidh s& ar a chumas breith
cheart a thabhairt sa chas ata os a chomhair. Nil aon
cheart aige ceist a chur sa chas riofa mura bhfuil
baint aici le tora an chais, Mar diirt Sullivan P, sa

chas Attorney General v. VcLoughlin 1931 I.R.430, 440:
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"It is obvious that the only question
of law which a District Justice can refer to
this Court is a question of law arising in
any case before him, and that he has no right
to ask this Court to answer questions
"extraneous to the issues affecting the
defendant's case!" because they appeared
to him "to affect the jurisdiction of
the District Court in the interpretation
of the Betting Act and Finance Acts",
The power conferred upon a District Justice
ty the section fi.e. s. 83 of the Courts of
Justice Act, 1924]is limited in express
terms, presumably because the Legislature
recognized thet without such limitation
an intolerable burden might be cast not
only upon this Court, but upon the parties

bearing the costs of the proceedings".

Sa chas céanna duirt Hanna J, (ag 1. 442):

"I entirely agree with what ihe
Fresident has szid as regards the form in
which District Justice Little has
submitted this case to us, as he has
asked this Court to answer questions apart
altogether from the facts of the
particular case before him, This Court
is not a moot for the decision of any

questions which may occur to the District
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Justice under an Act of Parliament".

Is de bhun ailt 16 den Acht Cuirteanna
Breithitnais, 1947, a chuir an Breitheamh den
Chuirt Chuarda an cas riofa seo faoin ar mbrédid, ach
(direach mar bhi en scéal i geas Attorney Gereral v.
McLoughlin) ni cead don Bhreitheamh ceist ar bith a
chur sa chas mura bhfuil baint aici leis an geas ata
0s a choir ("any question of law arising in such
matter" adeir alt 16). Ni feidir e sin a ra ach
faoin gcéad cheist sa chas riofa seo, Mar sin, ni
bheadh se ceart freagra a thabhairt ar aon cheann de
na tri cheist eile,

Se toman sceil, i mo thuairim, gur ceart an
freagra seo a thabhairt ar an gcééd cheist: nach bhfuil
se de cheart ag an gcosantoir argoin a dnganamh nach
bhfuil si ciontach toisc nar chomhlion Radio Telefis
Eireann a dhualgas reachtuil, Nf.m5i, mar sin, don
Bhreitheamh den Chuirt Chuarda ciontl an chosantdra sa

Chuirt Duiche a dhaingniu.
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