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Granite Products Limited Defendant

Advocate J.C.X.H. Valpy for the plaintiff

Advocate G. LeV. Tiott for the defendant

In November, 1974, a Mr. Howard asked Mr. L., Le Sueur,
of the pleintiff company, for a cash loan oi £1000. My, La 3uewr
agreed to lerd him £875, to which he added intecsst cf £145, on ..
condition that the total sum of £1020 was to be revaid at. the rate
o7 £5%.867 per wonth by eighteen monthly instalmenls, begimnicyg on
50tnh December, 1974, It was a further conditicn that the
rcreyment of the loan should be gueranteed ny . Heward's
eranloyer, the Jdefendant company.

For that purposce the plaintif company completed a nrinted
foerm headad "Guarantce and Indemnity" (hereinaftlzr referred Lo ags

"the deocument”) which was rormally used Lo guarsniee payments undex

a nire purchase agrecment, There wos no such oguee2nent ia thig

cage and therefore the printed fovm should have been properiy

airended. Unfortvaatcly it waz not fully amendcd and eo, when
A

completled, the relevant part of the document, nddressed Lo the

plaintiff company, was in these torms:



" Wt consideration of your enterine into w (sic)
Mepocieent wilh Pabvick Howard o 51 Mauoebll Courl,

Lavie des Dos (hercaunfber eod led Lhe hiiger) in
rospect of Cush Loan S875.00 1+ S04y charrcs repayable
by 18 moutlhly vaymenls ol IHO.GT comacneing 50.12.74,
Ve hercby (Jodntly and severally) cH~1‘“LLO paynentb
of nll sums puyable Lherounder, Shoul:d the Uircr

Iail to n\y uhy amount orn its due date I/Wc bind
ryuscli/ourselves lo pay it Lo you personally on demand.

i
1, e

I/%We also undertake (joinlly and soverally) as a
norate agreement to indemnify you qualﬂut any lous
wined or incurrcd by you bv reason of your hnving
ntered into the said HL“O Purchase Agrcceinent,
t

It is further agreed that if you grant any time or
other indulgence to the Hirer, such arrangement shall
not aflfect this Guarantee and Indemnity. "

i
Vel

The document was then sent to Mr., F.L. PDuquemin, a dircctor
of the defendant company, who signed it in that capacity on Tth
November, 1974, and returned it to the plaintiff company, who
then gave to Mr. Howard the loan of £875.

It was agreed between the parties and lMr. Howard that the
defeniant comapny would deduct the monthly payments from Fr.Heward's
vages and remit them to the plaintiff company. In confirmation
0f trat agreement, on 8th Jaanuary, 1975, *tuc¢ Sccretary or the
defondaent cozpany forwarded to the plainiiff company 2 chegue for
£86.67 being the payment for Deceisber, 1974, and attached the

following letter:

" Re: M. Howard.

Ve confirm that we will deduct from the above £56.67p.
per Calendar month and pay san2 to you at the end of each
month Zor & pcriod of 18 months or le:s i the aboveuvamed
chould lcave our employ.

On the 8th January, the plaintiflf company ccknowledged the
cheque 2nd added:

" Ve would, however, voint oufl that your Company has

ctood guarantor for this Locn, irregpeciive of whether

or not Mr. lgward rewmaing in your cmploy.
Your cbservations will be apprecicted, "

It appezrs that cthe defendant comvany did nob acknowledse that

letter.
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The deflcendant company made aix monthly deduetions {row
tiv, Uoward's wages up Lo and including May, 1979, ocnd vemilied
themw to the plaintiflf company, thus veducing the debl to £679.98.
Mr., Howard then left the defendant company's enmployment, and so
no further deductions werc made.

Attempts were made by both parties to trace HMr. Howard, but
his whereabouts are not inown, although it is believed by both
parties that he has left the Island. The plaintiff company now
calls on the defendant company to honour its guarantee and indemnity.

In its pleadings, the defendant company denied 1iability on
two grounds.

First, that by the law and custom of Jersey a lender nust,
unless there vas an express agreement to the centrary, have recourse
against the assets of the debtor and exnuaust his remedics against
hin before lcoxing to the guarantor for payment; in this case the
plaintiff had failed so to do.

The plaintiff ccmpany argued that that law and custom could
only apply where the debltor was in the Island ox had aszets here.
¥r. Howard was not in the Island, nor, so far az was known, did he
heve assets here. In any event, the terms of the guarantee and
indemnity clcarly were that the defendant compary was lizble to
pay if Mr. lloward did not.

.

the hearinyg counsel Tor the det

cr

A endant company did =otb
pursue this defence and we therefore do rot find it necessary o
censider it.

The second line of defence was that thc document was of no-
validity beeause its wording wisled Mr. Duquenmin into belicving
that there was an agroement of hire purchose beiween the pluiatiff
coupany and Ir. Howard and that Mr, Howard was thorefore in

izsession of an assct in respeclt of which there weunld be sone cquily,

~

po
vhereas it was in fact 2 pure loan at a high rate of iaterest,

/T
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In cvideace Mr. Duquemin told us that when Mr. Howard enboroed
the defendant company's employmeut he sndd that bhe had previowsly
beoen a taxi-driver and he asked if he could keep his badge and
conitinue lo drive a taxi after working hours; Nr. Duquemin agrecd
to this, Later, Mr. Howard asked Mr. Duquciin it he would
saarantee a loan, and in this connexicn said that he wished to buy
a texi to drive after hours. Mr. Puquemin thercfore had no doubt
that the loan was required to buy a taxi on hirc purchase, and when
he saw the wording on the document with its reference to "hirer"
and "hire purchase agrecment” he felt confirmed in his belief that
he was in effect being asked to guarantee a hire purchase agrecment
in respect of a taxi, (although he agreced he never saw such an
agreexment or asked the plaintiff company for further details). He
was therefore prepared to commit the defendant company to the
grarantee because e believed that there would be an asset. Had
ne known that FMr. Howard wished to borrow "straignt cash'" he doubted
i€ he would have agreed to sign a guaranteec.

** .When #r. Howard told him he was lcaving the ccupany’'s
employment, ifr. Duquemin asked him for the logz vook for the taxi

so that there would e an asset to fall back on. Mr. Heward then
told him thal there was no taxi, and that he had borrowed the money
to pay off his debts.

We are satisfiad that Me. Duguemin was an honest witnoss, and
we thercfore have to decide whal legal. rcsulits follow frnw hig
evidence.

It is not disputed that the printed form comprising the
document is for uase with a hire purchssc agreenent, and conasel

for thz plaintiff couwpany concedes that all references to "hive

purchase agreement'” and "hircee" srowld have b ltered, MHoweovor,

he argues that the wording of the document iz clear - the delendunt

Jecnmprny
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company was guarantecing a "ecash loan" und that in cxaclly what
tiie transuction wug, and that was wide ¢lone in the plaintill
comp:ny ' letter of 8Lh January , wheve Lthe word "looan" was used.
It waz in consideraticn of that guarantee that the loan was made.,

e

¥r. Duquemin accepted that the document amcunticd to a guarantee
that the defendant company would repay the loan if Mr, Howard did
not. Moreover, if Mr. Duquemin thought that !Mr. Iloward was
enteoring into a hire-purchase agrecrment that was a belief induced
by Mr. lloward, not by the plaintiff company, for lMr. Duquemin never
verified his belief with the plaintiff company.

Counsel for the defendant argues that the document, because
it was prepared by the plaintiff company, should te interpreted
against that party. The document was a "nonsense", or
alternatively it was so ambiguous as to mislead Mr. Duquemin xnto
thinking that the transaction was different from wvihat it really was,
Tne *“transaction was in fact more onerous than ne thoovght 1t was, -
and ne should therefore not be bound by it,

Ve find that in the circumstances cfl this cace the wording of
the document constituted a misrepresentation, albeit cntircly
innocent, of such a nature as to entitle the deferndant company to
relicf, for the following reasons.

Tirstly, we think that the document looked at as a whole was
calculated to give the impression, and did in fzect give the
imnrension to lir. Ducucnin, thaov the loan was made in cunnection
with w hire purchase agreement, and we find thal that
mizrecpresentation was a substantial reason for his having signed
the documeut,

Wo occept that the crroncous shztement of Mr. iloward was
also on importaant contrilutory factnr, bui the aunthorities are

o

car Lhat a pleintiff in the cirenmoctances of a casce such as Lhiy

/cannot



cizenol avold the consoquences of hic micreprecentabion by chowiugg
that there wvere other contributory cauvscs which induced the
defendant to make the contiact. Ouce it is shown that a
representation was calculated fo influence the judgeent of a
reesonable man, and we think that the wording of the document was
50 calculated, then the presumption ig that the represcentee was
s0 influenced, and that preswsption is not rebutted by showing
nat there were other contributory causes which played a
substantial part, perhaps even a more notable part, in the
formation of his intention.

oreover, it follows that the fact that one of the
contributing inducements was the represcntee's own mistaike is no
detfence, Thus, the failure of Mr. BDuguemin to verify the true
position is immaterial,

Secordly, we accept Mr. Duquexzin's statement that if he had
kncvm that Mr, Howard wished to borrow "siraight casu® he doubhed
if he would have agreed to sign a guarantee, because then there
would have bcen no asset having a potential equity. \le cannot
sey that lMr. Duguemin was unrcasonable in draving that distinclion,
and we underctand and accept his reasoning.

It is an elementary principle that a guarantor muct not be
nisled, however inadvertently, as 1o the full nature of the
trarsaction, and we are satisfiled that 17 o guarantor is led to
bolicva that o loan is nade in connection with a hire purchase
apreement, wonon in facth it ig nol, thewn e is misled as to the
full naturec of the trancaction,

We have not overlocked the letter oo &th January, but it
dong nob affecet cur Tinling becanse Lbhe reforence Lo a "loan!

did nething 0 wvemove the falcs “wuresuiocn given to Mr. Duquemin

by the docuwmoni.



For the abvove reagsons, wo hold that the conblenel belween
the partices to thic action must be roscinded, and we thevefore
ordcr that the delendant company be discharged Lfrom the

guerantee and from this acltion,



