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In Lthis case the marriagze of bhe paréics appears unforfunately
Lo have broken down, The partics were mavried in 1968 and they
have 1two childryn, whe was born in 1963, and another
Loy, , who was born five years later, Both partics consider
the other has trcated them with cruclty and the wifle initiated
procecdings by filing a petition for divovce in November, 1976,

The answer and cross-petition was not filed until April of
this year, but we are told that there werc certain discussions
between the parties in tha2 intervening period which may well have
caused that delay.

The parties share a flat which consists of two bedrooms and
a living room and a hall, and the usual offices, and there are
four people for twe bedrooms, Jf is adequate oscccimmodation for a
happy family but not very convenient when you have parties at aris'
leangth,

The situation between the parties deteriorated from its
already wanappy state, as is perhapsz only to be expecled when
divorce procecdings are pending and the parties continue Lo live
under tiie saie rcot’,

On the 20th July this year an application was hcard which
hud been ianitiated by fa to exclude her hushand from the
matrinenial home, The basis of this was thal there had becen
physical acty cf violence by the husband (althoush let it be said
nothios like so sericets a nature as we sowctines have to deal witic
in this Court), that the tension between thoew was intolerable and
that it was having its cffect upon the wife's health and also upon
the woll-beoing ofl° the two children. On these grounds the wife
sousht the relicef, which is always a drastic step bto Lalke, ol having

the bosxbond ertelduded Crom the malreimoriiadl home wn advairce of tiwe

determiuuation ol the mabtrimonial proceodings hetween them and of



counrse in advance of any of the acillary matterersthat would be
acclided conscsqguant upen a deeres of divoree bLuaiwr grimbked ho either
o1 both of them,

At the heariug, no medical evidence was called on behalf
of' the wife, The reason fovr that, we are told, was that the
application was launched fairly speedily as being a malter of some
urgency, As such it was dcalt withi by the Court speedily and when
il was sought to obtain the corroborative cvidence of the doctor
it was found that he was out of the Island for a month, and his
evidence was not available, For myself, I am not particularly
worricd about that, beccause we have the evidence of the wife
rccorded hefore us and she had told the Royal Court that she was
taking Valium and Mogadon and some anti-depressant tablets called
Surmontil and that was not challenged. The medical ewvidence that
one gcts in these cases must always Lo a large extent be dependent
upon the facts as relatecd by the patient to the doctor coupled with
the fact that the patient has recited these matters; but Lhis is
no prooi *thuat thoe alleged facts ever occurred or were in truth
having the cffect related about them., So I am not particularly
worried at the absence of mecdical evidence in view of the established
fact tliat she was receiving treatment of sedation and anti-depressaant
tablets,

A more cogent criticism by the husband, wio is appealing
against the Order which the Royal Court made excluding him from
tiie home, Jis that tiaere was no report by a Child Welfave Officer.
The Court of its own motion after thce hearing vemedied that and
we have hiad the advantage of seeing and considering the report
ol Mrs, Dvd, the Child Cave Officer, which is dated the 12th
Septembesr, 1977. That, pevhaps not wmaturally, contains a
corEadn wanoant ol SLbes wonich we ousht not to coustider, it boinyg

Podrodoced ofcer b hearin:, ang not supnorted by evidence. Ceounuol
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for Ghe husband however agrecd that we slhiould looie at Lhis report,
Lo the extent thoerefore thal we have it before us il dic cure the
defcct, if defect it was, of the absence of any such report hefore
the Royal Court. T oo nol need to rcecite the whole of that repouvt
now, but what it did scem to corroborate was that the childroen
are suffering as a result of the home situation. Let it Le said
at once that Loth husband and wife arc devoted to theirvr children
and jin their respcctltive ways are doing the best they can to assist
them; and the children scem to be devoted to both their parents,
This tension that exists betwcen the parties and thec disputes which
have occurred (in one case admitted to have occurred and in other
cases alleged by the wife to have occurrcd) in physical terms as
well as in quarrels, apparently are causing the children, in the
words of the Child Care Officer, to suffer as a result of the home
situation; and she goes on to say that both parties, that means
to say bLoth partics now living at home, could more effcctively fulllil
their role as parents if the tension was removed. This is not mevely
a question of the welfare of the childrern; the primatvy concern in
an application of this sort is for the state of affairs as between
the two parties. It has been urged upon us on behaltf of the husband,
relying upon the case of HALL -v- HALL (1971)1AER 762, that this is
a most serious step for any Court to adopt, and Counsel 1or the
husband quoted the words of Lord Denning at p. 764 "I would
like to say an order to exclude one spouse or the other from the
matrimonial home is a drastic ovrder. It ought not ic be wade unless
it is proved to be impossivle for them to live together 1n the same
house"; and later "Such an order ought not to be wade unless the
situation is impossiole. Y would add,"said the Master of thc Rollz',
that it is i1mportant as well to have regaird to the intercests of the
children."

This view as to the draslic nature of the stoep cexpounded in

HALL -v- HALL appcars to have been somewhal modificd in the possage



of yoars when we come to consider e case BASSLY —-v-— PASSET

(1975) 1. AER 313, There, after an analysis of the various

cases, Mr, Justicc Cuming-Bruce, sitting in the Court of Appeal
said at p, 521 "I extract from the cases the principle that the
Court will consider with care the accommodation available to both
spouses, and the hardship to which each will be exposed if an Order
is granted or refused, and then consider whether it is really
sensiple to expect a wife and child to endure the pressures which
the continued presence of the other spouse will place on them.
Obviously inconvecnience is not enough, Equally obviously, the Court
must be alive to the risk that a spouse may be using the instrument
of injunction as a tactical weapon in the matrimonial conflict."

In this case, when it is lheard,the petition and the cross-
petition are likely to employ some three days or so of the Court's
Ltime. VWe are told that it is unlikely therefore that a hearing
date for such a petition will be nmuch before five or six months
from today,

If either spouse succecds on nis or her petition or if they
both succeaed,the parties will then have to ceasc living together.
As the necessarily long waiting time for the hearing date to come
up passes, the tension between the parties can only get more
ascute.

The wife had already given evidence that it is at present,
according to her werds, intolerable; and while it is true that it
take two people to make a quarrel, it probably also nced two people
to make a saituation intolerable, And that is thc almost inevitable
concommitant of a wituation when two people veside in the same
premises when divoerce proceecdings are pending. Lt musi be inconvenient,

But that, as wce have been told by the cases, is not cnoughjg
there hias to be zome rcul anticipation of scrious trouble between the
varties, wxl that is what the wite said she thought would happen.

Trat was clearly accoepted by the Deputy Bailify, who had had cthe



dadvontare or hearing both the pavties, and for myselfl, I see no
ceason Lo o arainst his asscessment ot the saituation and ol the
wilnesscs. T think the sitluation is tbal it is cerlainly inlolcrable
viveunlly approosching, if it had not approached, the impossibLle,

f'or these two parties to continue to live in the same house. The
situation in my opinion can only get worse and consicering the
balance of hardship pending thec hearing of the petition it will
obviously be easier for the husband toe find somc other accommodation
t'or himself, rather thaun for the wife and the children to find such
alternative accommodation, Indeed of course, even if we were to
leave the husband in the house, he would have to pay for the time
being for the accommodation to bte found celsewhere for the wife and
children; and it is obviously more reasonable for him to provide

for himself than to have to find accommodation for a woman and

two children.,

In all the circumstances I am of opinion that, hard as it is
upon the husbhand who is devoted to the children, ithis appecal must
be dismissed; that therce were proper grounds in my opinion Tor the
Deputy Bailifi’ to have reached the Order that hc¢ didj; and that on
weighing the comparative hardships it is obviously much easier for
the husband to leave the matrimonial home than it is for the wife
and children.

Therve has already been expressed the view that the husband is
devoted to his children and therefore be given gencrous access to
them. That in my opinion clearly ought to be the case; we oupht to

allow nccess cvery day, It is possible that it can ke arranged

and

betwern the respective Advocates for the parties «s Lo what this should

mean, and inasmuch as the husband's place of bLusiness is very

close to what tiis been che matrimonial home, that may be the wmost

convenient place for him to have access. IMor thal there will have to

he discussions between the parties, and if they cammot agree they will
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have Lo come back Lo the Koyal ourt Mor a rcoling upon il But
oo e Gs oour views e ol any assisloance to Lheir cause, I Lhink

Lonan o speaking Tor wy colleagucs when T osay that we all feel that
this access should be daily and stibstantial and, preferably, nnt
access with the wife standing over him, that is it should be

sole access, at least for the time being. If that is done the
husbancd's influence over the children and his ccmpanionship with
them onght to be capable of being maintained over this period,
possibly cven better than if it was exercised in an air of tension
in the house itself. For myself, I have every sympathy with the
husband but nevertheless I feel the only solution to this problem
is for the parties to scparate,

It is unfortunate your client is no longer here to hear what
has just been said.Mr., Troy, but of course this order cannot take
cf'feect at once; he obviously must be given a reasonable time. Would
one month be sufficient for your client to make suitable arrangements?

(After Discussion)

We susggest that a month would be the appropriate period and
that will stand as the Order of this Court., In view of the
circumstances as the appeal has not succeeded, the wife should have
her costs in any event, not to be paid immediately.

fB , during your temporary absence, we did say that you
should have sufficient time to make other arrangements and therefore
the Order will not be taking place boefore one month from today; and
if you counsult with your counscl I am sure that arrangements will be
miade Tor you to hiave the flullest possible access to your children to

the banefit both of them and of yoursclf,

J. G. LE QUEENJE,

., Q.C. I agrece.

SIR FRANK RREAUT, BATLIFF: 1 agree.





