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delivery of the production cases and pay for thecm. It therefore
counter-claims as follows:-

To production of 700 cases at £4 each £1,200
To tooling for 700 cases 490

To carrying cut experimental work as
instructed by the plaintiff to investigate
the viability of reducing a slight convex
bow in the shape of the cases. 606.75

£2,296.75

In its Answer to the counter-claim, the plaintiff denied any
liability. The production cases did not comply with the plan
submitted to the defendant nor with the sample cases supplied by
the defendant to the plaintiff prior to the contract. The convex
bow was not slight, and was caused by defects in manufacture by the

fendant and was not due to the specification of the material
supplied by the plaintiff. 3Because the '‘production cases did not
comply with the samples the plaintiff's customers refused to accept
the production cases. The plaintiff was therefore entitled to
refuse to accept delivery of them and to pay for them. Moreover,
the plaintiff never agreed to pay any tooling charge.

In reply to the above Ansver, the defendant stated that whereas
the samples were made in soft aluminium the production cases were
made in aluminium alloy, which was supplied by the plaintiff for the

wrpose as being the only materizl available. The defendant conceded
that the production cases were not as flat as the sample cases, but
claimed that the increased bowing was entirely caused by the
different material specification, and in no way due to any defect in
the process of manufacture, which was the same as that used for the
samples. The plan provided by the plaintiff showed no standards of
tolerance requirements. If the production cases were to meet
special requirements, the defendant should have been informed of
these, and a raised issuec drawing indicating the flatness tolerance
should have been provided by the plaintiff. The bowing of the
production cases was brought to the attention of the defendant only
when difficulty was alleged to. have occurred with the silk screen
printing of them, and the defendant was then informed tha{ this wac
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the only problecm and if it could be overcome the cascs would be

acceptable., Firmally, 11 was claimed that the plainivii? had agreed
to pay the tooling charge.

By consent, the issue beforc us is whether the plaintiff had
good cause to rcfuse to accept delivery and to pay for the 200
aluminium alloy cases manufactured by the defendant to the order of
the plaintiff.

In the second half of 1976, Mr. M.P. Hill-Smith, then Managing
Director of the plaintiif, received an enquiry from Wynn's
Belgium to supply a guantity of Wynn's '"Power Flush" machines.

These machines are attached to a wall in a garage and used for the
maintenance oI cooling systems of motor vehicles. The machinery is
fitted inside a case and a handle or lever is fitted to the front
~f the case, which is silk screen printed. Hr. Hill-Smith sought a
supplier in Jersey which could manufacture a quantity of the
required cases, into which the plaintiff would then assemble the
machinery.

Mr. Hill-Swmith approached the defendant, which manufactured three
proto-type riveted cases in soft aluminiuam (obtained from B.G.
Romeril & Co., Ltd., Jersey) from a sample which he supplied. ILater,
he handed to the defendant another sampie case (a Wynn's case made
in America, Case A) and the defendant manufactured three further
nroto-type cases (which included Case B) again in soft aluminium,
but this time instead of being riveted the cases were welded with six
welds. The six weld méthod was suzgested by the defendant as bein
more economical of the material.

Mr. Hill-Smith sent Case B (one of the proto-types) to his
customer, Wynns of Zelgium, where it was approved by Mr. Vandergeeten,
the lManufacturing Manager. He therefore supplied the defendant with
a plan or drawing, which was later modified by a second plan, and’

asked the daelcndant to provide a quotation vased on an order for one

<)
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material). Hegotiations took place and because ir. Hill-Smith
t

wanted the cost of manufacturc kept as low as possible, tae
defendant suggested that he should supply the material, and the
cost of each case would then be reduced to £4 for labour only (in
addition to the original tooling charge). Nr. Hill-Smith agreed
to this, and he gave the deferndant an order to manufacture three
hundred cases from the material to be supplied by him.

Mr. Hill-Smith ordered the aluminium from Henry Righton & Co.
Limited, London. What was delivered direct to the defendant by
Righton's were sighty-eizht € x 4 16 gauge 2luminium/alloy sheets,
some of ‘the sheets being Y83 grade and some being NS4 zrade. The
size and thickness of the sheets were as used for the manufacture
of the proto-types, but it is not in dispute that instead of being
soft aluminium, as used for the proto-types, the new material was
harder, and moreover was in two grades, althcugh the defendant
alleged that there were at least three grades.

Mr. Hill-Smith said in evidence that the defendant told him that
it required eighty-eight sheets of 16 gauge weldable aluminium sheets.
He telephoned the order to Rightons who said that they could supply
some sheets of grade NS® and some of NS4. The sheets to be supplied
were of aluminium/alloy, an@ although the defendant had not asked
for alloy he did not think that this mattered tecause in tae
Rightons' booklet the aluminium/allcy sheets were described as
"weldable”. He therefore ordered the sheets, which were delivered
direct to the defendant.

Mr. G.D.M. Arnold, a director of the defendant, said in evidence
th&t he told Mr. Hill-Smith to order the same aluminium as had been
used for tne proto-tyze casec. That was soft or pure aluminium,
as opposcd to aluminium/alloy, out Mr. Arnold dié not mention thisa

to Mr. Hill-Smith because he did net %know the

)

pecification of the

previous material. He jusl assumed thal Mr. Hill-Omith, who had
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Case B in his poscsecsicn, would ordsr the sanme material, whatever

The sheets were delivered in three batches, 52 sheets of iS4
aluminium/alloy on 31st August, 1976, eight sheets of NS4 on Tth
September, and the rest of NS83 and I'S4 on 30th September. IMr.
Hill-Smith wanted the first three production cases urgently to
display at the Paris llotor Show and so on delivery of the first
batch the defendant vegan cutting up,the sheets with a power
guillotine. When it came to pressing and folding and punching
holes in the cut up sheets lir. Arnold and his welders noticed that
the material was not soft aluminium, that it was harder and that
there were at least three different grades, each having a different
degree of rardness. Iir. Arnold had not previously realised that
the sheets were not soft aluminiun because it is apparently
impossible to tell just by looking at the material, the invoice note
was illegible, and in any case he had been expecting soit aluminium
and he therefore assumed that that was what had been delivered.

Mr. Hill Smith visited the defendant's premises on a Friday
evening in October to collect the first three cases which he needed
urgently to take to the Paris lNotor Show, and he was then told that
the material was dififerent, consisted of at least three different
grades ard was harder than soit aluminiua. He agreed that he replied:
"You have got to take what you can get these days" or words to
that effect. He was not unduly disturbed, tecause the defendant did
not say that the material was unsuitable for manufacturing cases
similar to Case B, which he had previously accepted, and he therefore
assumed that the production cases would be the same.

Mr. Hill-Smith went on to tell us that wien he collected the
first three producticn cases con the Friday evening, he did not at
once examine them and so did not notice that the front of the cases
was bowed. He had them bead blasted that night, and next day

(Saturdny) he took them to lir. Proctor, of Le Brocg & Borny for
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silk screen printing. I Procter had difficulty in printing
the caccs tecausc of the bLowing, and ir. ii
tliat the cases wmignt not Le accepieble becauvse of the bowing and the
consequent difficulty of silk screcen printing them satisfactorily.

He recalised that the bowing cculd cause a further probtlem wuen he
ascembled the machinery inside one of the cases and the outside
handle touched the front of the case. Moreover, the machinery
inside seemed under stress.

He then had rcservations about the cases, which differed from
Case B in their degree of bowing, but he needed three cases for
the Paris Motor Shew and he hoped that they would prove acceptable
to his customer and so he decided to travel with the cases to
Paris on the Sunday as planned in time for the opening of the two
day Show on the Moncday. After the Show he travelled to Belgium
there he left the three cases with Lir. Vandergeeten for his approval,
and then returned to Jersey. A few days after his return to Jersey

"he told the defendant that there had been a problem silk-screening
the cases, but at that time he still hoped that lr. Vandergeeten
would accept them. A week or so after he had first collected the
cases from the defendant he received a letter from Mr. Vandergeeten
to say that the cases were not acceptable because of the bowing,
and he so informed the defendant.

Much time was then spent by the defendant in attempting to
“latten the remaining production cases, Mr. Hill-Smith having said
that he would accept the cases if they could be flattened. Attempts
to flatten the cases were not successful, because the effect was to
produce rioples and a wavy surface. Two such cases were sent to
Belgium to see if they were acceptable, but they were rejected.

Le Brocg & Borny could not silk screen print them to a satisfactory
standard btecause they were not flat, and although Mr. Kennington
claimed that he could have them silk screen printed satisfacterily,

the attempts to do so by Mr. Dix were not up to standard.
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Bventu21)%y, having securced on extension of hiis delivery date,
Mr., IIill-Smith ordered cases from a Guernsey firm and these were
accepted betwcen loveirver and Januery. He had expected to receive
another order and indeed invited the defendant to tender for the
manufacture of further cases, but in fact he never received a
further order, *the reason being, he believed, that delivery of the
first order was late.

Mr. Hill-Smith accepted that he knew on the Saturday, the day
after collecting the three cases, that they were not flat and
therefore in his opinion unsatisfactory, and so he was asked why

he had not returred them to the deferdant with a complaint, and why

he had knowingly allowed the defendant to continue producing the
rest of the order. He gave the follcwing reascns: first, he was

extremely busy that week-end; secondly, he did not think that it
would be possible to contact anycne at the defendant's workshep
over the week-end; thirdly, everything was booked for the Motor
Show, his journey to Paris, his equipment, his space at the Show
and he thought it better to take the three cases, although they
were not satisfactory, rather than cancel the whole exzpedition,
which would have been his only alternative, because he could not
have obtained similar cases from any other source at such short
notice; and fourthly and most important, he hoped to be able to
persuade his customer to accept the cases as being satisfactory.
He agreed that he could have taken the three cases but told the
defendant to stop preduction of the rest, but in that case, if the
customer had accepted the three cases, the remainder would not have
been produced in time to meet his dead-lire, which was already
overdue

Mr. F.V. Xennington, a director of the defcndant, z2greed that
the prcduction cases were not as flat as Case B, but knowing the

urpose for which they were rcquired he thougnt that they were
¢ N 1 & Y
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sufficiently and rcaconably Tlat for tlat purrvose. The difference
in flatness was duc to the harder material, It was not possibple
to tell that the material was harder until after the defendant had
cut up zll the aluminium/élloy shieets and then began to punch
holes in the sheects and fold them into cases. YHe agreed that it
might have been better for the defendant to have checked the
specification of the material first before cutting up the sheets,
and he agreed that the deferdant could have made a sample case.

As soon as the defendant began pwiching the holes in the cut
up sheets and folding them it knew that the efiect of the harder
material would be to cause more bowing, but Mr. Hill-Smith was not
informed because the bowing was likely to be slight, Mr. Hill-Smith
was at the Paris Ilotor Show and could rnot be contacted, and in any
case it was thougnt that tae cases would be reasonably satisfactory
for their purpose. Mr. Kennington agreed that he knew that Mr.
Hill-Smith wanted a flat surface, even though ihe drawing showed
no tolerances of flatness, but if ¥r. Hill-Smith had wanted a
flatness to a particular tolerance he should have specified it, and
the defendant would then have gqueried whether it could have made
cases to that specification and for the contract sum quoted.

Subsequently, the first complaint which Mr. Hill-Smith had made was
that the cases could not be silk screened properly because they
were not flat enousgh. The defendant tried to flatten the cases, tut
it could not achieve the flatness of Case B. However, the defendant
asked !Mr. A. Dix, of Henleys, to silk screen print one of the cases
as an experiment and Mr. Dix did so, and although the result was
not very satisfactory because he did not use a jig, he claimed that
he could do a professional job to an acceptable standard. Mr.
Ken&}ngton therefore considered that he had proved that the cases
could be silk screen printed satisfactorily. However, Mr. Hill-Smith
was not satisiied and then raised the Turther commplaint that the
bowing was unacceptable from a cosmetic point of view.

Mr. A. Dix testified that he could have cilic screcened printed
the cascs profescionally to.an acceptatle standard if he had been

N

asked to do the job, in which case he would have made n specinl jir,
Howcver, / ...
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tried to cilk screen print several of the cases, but b2cause of their dome-

cshaped suriece is was imposuible to achicve 2 satisfeactory wrocult. As one
I J

pressed cne part of the {roat of the cace cdown another part came up. It

was suggcested

ot

o rinm that he was not interested in coing the job and so
did not make a real effort, but he denied this.

Mr. . Salmon, ilanaging Director of lelbourne Garages, St. John, said
that he had a %Wynn's Power Flush case in his garage. He agreed that Vynn's
required a high standard, just as Rolls-Royce required a high standard for
the dash panels in their motor-cars, and that his case was manufactured to
a high standard and was quite presentable. However, he regarded the case
as purcly functicnzl and he did nct think *hat z bow of " would affect the
functioning of the case and machirery inside.

On the other hand, ¥r. Vandergeeten, who had accepted Case B and
rejected the production cases sent to hia fer acceptance, emphasised that his
firm were not prepared to have mediocre products bearing its name. If a
case was bowed the handles, valves and pipes would not be prcrerly in line
and the parts inside would not fit as they should. Bowing meant that the
metal was under stress and that would lead to difficulties in use, Proper
silk screen printing was also important. The cases submitted to him had not
been printed to a good standard. He had rejected the cases on the grounds
that they were not flat, the metal was under stress and the printing was not
up to standard.

Counsel for the plaintiff submitted that this was a case of sale by
sample. The defendant obtained the order btecause lMr. Hill--Smith had found the
proto-type Case B to be accertable, and, in particular, to be flat in layman's
terms. It was true that a drawing was later handed to the deiendant, but
althoush it showed no tolerances it did show, from a layman's voint of view,
a'Tlat surface. The production cases were bowed to such an extent as not to be

Mlaintiff never agreed te a different standard of

3

the carne as Case B, The

flatnces from that of the sample. The plaintiff did agree to two changese,

a six weld manufacturing process and to thé use of harder material, These two

factors /
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factors were probzbly the cause of the agsravet
cascs, However, the plaintiff did not know that these tuo faciors would have
those concequences. The defendant knew, or chould have known, and because

it was the manufacturer it had a duty to inform the plaintiff, but it failed

to do so, It therefore cannot now claim that the plainti{f agreed to vary

the terms of the original contract, which was to manufacturc cases with a

degree of flatness similar to that of Case B,

Counsel for the defendant submitted that although the original basis of
the contract may have been a sale by sample (Case B), that was later varied by
the plaintiff in two respects.

First, the plaintiff produced a drawing. The drawing showed no specific
tolerances in flatness, and therefore the deferdant was under no obligaticn
to make the cases as flat as Case B. The production cases cocplied with the
drawing as regards flatness. The defendant was not concerned to know the
uses to which the cases were to be put, provided that they complied with the
drawing. If the plaintiff regarded the degree ot flatness as important, it
should have been wmore specific as to the degree of flatness regquired.

Secondly, the plaintifi provided different material which, combined with
the six weld process, was the cause of the bowing in the production cases.,

The defendant did inform Mr. Hill-Smith that the raterial was of different
grades and harder, but he told the defendant to continue production. He did

not query the consequences of the use of this harder material. Moreover, he
took possession of the first three production cazes. The defendant manufactursd
the cases to corresvond as closely as possible to the sample, having regard to
the different rmaterial, and the plaintiff must accept the consequences.

The Ccurt now considers the arguments of counsel in the light of the
evidence.

Ve begin by saying that the defendant was awarded the production order
because the plaintiff was satisfied with the proto-type Case B, which in turn
vas based on the gample American case provided by the plaintiff, MNr,
Kennington ccrceded this in his evidence. If no other event had intervencd,
therefcre, the Court would have had no hesitation in saying that this was a

clear case of sale by sample, the terms of the contract being that the

defeminnt /‘



similar to the sample, nazely,
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cefendant was to preduce three hundred cace
Case E,

We will return to this mattcer chortly, but we must conside:r f{irst the
question whether the preduction cases were substantislly similar to the
sample., Ve are saticfied that in the essential matter of flatness of the
front of the cases they were not. We accept that in engineering terms it is
difficult, if not impossible, to make a product which is absolutely flat,
but HMr. ¥Xennington did egree that in layrcan's terms Case B was flat., In fact
the bowing on the proto-type cases varied between 1/16" (Case B), and 1/8",
and so they were not completely flat, but they were flat enough to be
acceptable to the plaintiff, whereas the average bowing on the production
cases vas 1/4", that is to say, four tizes as ruch as Case B.

~

We have ceonsidered thie effect of this difference in relation to the
purpose Tor which the cases were required. IMr. Kennington thought that the
cases were recascnably satisfactory and acceptable for the job which they had
to do. H¥r. Salmon thought that the bowing would not izpede the proper
functioning of the cases, but that opinion was not based on actual exgerience,
because we are entitled to assume that his VWynn's case was as flat as Case 3B.
We prefer the evidence of lir. Hill-Srith and, in particular, that of lMr.
Vandergeeten, vho explained very clearly why he had rejected the cases
submitted to him for accevtance. As regards the allegcd difficulty of silk
screen printing the cases to a good standard, we believe that Mr. Proctor rade
a number of genuine attempts to achieve that standard, and was unable to do
so because of the degree of bowing. ¥e are therefore satisfied on the
evidence that the greatly increased degree of bowing was such as to cause the
production cases to be essentially dissimilar to Case 3, which was the sarrle
upon which the original contract was based.

Having found that the production cases were not as per sample, we now
examine the guestion of the extent to which the original contract was varied,

and ve consider first the drawing. ‘e accept that, to the extent that the

draving - in, centfliect wit semple upon which Case B was based,

the drawing was a variation of the contract. The drawing did not provide any
tolerances of flatness of the front of the casc, and therefore did not

Indicate how flat the production cases were to be, Mr. Y.F. Clayton, a

qualificd / ...



manufaciured

of accuracy he should state that on nis drawing. .5 the droawving contaired no
tolerance, the doclendant wos entitled te ccsunme thzt some tolerance as to
flatlness was peririscsidble, and he expressed the view that the production cases
were sufficiently flat to cormply with the drawing. In cross-examination,
hovever, lr, Clayton agreed that if he, as a manufacturer, was shown both a
sample which was {lat and a drawing, and if the two referred to each other,
then he would rcalise that a case with & 1/4" bow was not what was required.
He added that if the manufacturer was in doubt he should ask the designer
how flat the case should be,

Mr. Kennington conceded that he knew that the compiler of the drawing,

a flzt surfece, even though no tolerances of

=3

nazely Yr, Till-So

flatness were given on the drawing. ‘e think that he was right to concede
this. The American sacple (on which Case B was based), was, in layman's tercs,
flat; Case B was flat in the same sense; the decision by the plaintiff to
award an order for the production of a guantity of cases was cade on the
basis of the accepiable Case B; the drawing gave various measurements which
were necessary for the manufacture of the production cases, but was silent
on the degree of flatness; and the fact that it was silent on that feature
meant that it did not conflict with the Acerican sample on which Case B was
based, Ve are satisfied, therefore, that it was the duty of the defendant,
under the terms of the contract, to manufacture cases as flat as Case B, and
we are also saticsficd -that that.was the intention of the defendant when it
began production., Moreover, we also think that if the defendant had been in
any doubt as to the flatness reguired, it would have queried the matter with
the plaintiff; it did not. We therefore find that the drawing did not
constitute a variation of the degree of flatness required by the American
sample, and which formed the basis of, and was achieved by, Case B, The
6}iginal contract was therefore not varied by the drawing.

We come now to the guestions posed b the use of the six weld proceess and
also cf the aluminium/alloy material, which weas harder, and morc varied in

specification, than the soft aluminium of vhich Case B was made, It was

conceded / e



conceded on behall of the plaintiff thet Vr. Eill-Szith ngreei to the
variaticn of the original contract in two respects; firstly, by egreeing,

at the suvsestion of {1he defendant, to the uvuse of the six weld process and,
sccondly, by supplying the aluminiuz/alloy zaterial, notwithstanding that he
was not aware that it was a different material from that used tc make Case B,

It was not in dicpute that it was the combination of this process and
of the different material which caused the excessive bowing in the
production cases, and it appears from the evidence that, of these two causes,
it was the different and harder material which was the more substantial cause
of that bouving. The issue before the Court iS therefore whether the
plaintiff, vy agreeing to the variation of the original contrect in these two
respects, must be decrced to have agreed also to the conseguences of those
two variations, thzt is to say, to the ezcessive bowing of the prroduction
cases, vwhich were therefere, as we have found, essentially dissimilar to
Case B. It appears to us that the use of the six weld process would not have
materially rcattered were it not for the use of the harder material, and it is
therefore to that factor that we give our attention,

We begin by saying that although Mr. Hill-Smith had some technical
qualificaticn, that does not in our view prevent the application to this cese
of the general principle that where a designer instructs an engineering firn
vhich has expertise in the matter to manufacture a product to a particular
design he is entitled to rely upon that firm to advise him if any event
occurs in the process of manufacture which may prevent the manufacture of that
product to that design. We think that the defendant failed in that duty.

It is true that it was the plaintiff which caused to be supplied
aluminium/alloy and not soft aluminium. It does not appear that ir. Hill-Smith
was told to obtain a particular specification of material, and it seems that he
relied on the advice of Rightons., He did not know that the material which he
‘ordered could not be used to produce the product to the design that he regquired
and had ordercd,

The defendant had {he opportunity to check the specification of the
raterial when it arrived. 1lc such checels was made of the first batch before it

vae 211 cut up. Hr, Xennington agreed that perhaps it would have Ytecn wise to

have / ...



have checked first that it was the correct raterial, ard in our view,
beecause it wes hot possivle to identify the specirficaticn visually, ihe
defendant should have done so, The defendent, as the specialist, wvas at
fault in ascurdng that the meterial was of the correct specification, the
more so becauce it had not given the exact specification required to Mr,
Hill-Smith,

Ve accecpt that, in the absence of such a check, the fact that the
material was different could not have been known until the process of
punching, pressing and folding began. However, Mr. Kennington did agree that
a sample casc could have been made before the whole of the material was cut
up. Ve think that this would have been the correct course.

For the above reasons we do not consider that the original contract was
varied by the plaintifi having agreed to the uce of the six weld process and
having supplicd alu:inium/alloy instead of soft or pure aluminium,

The defendent further agreed, however, that even if the production cases
were not as per the sacple the plaintiff zust nevertheless be held to have
accepted any variaticn from the sample by his acticn in taking three
production cases on the Friday night and telling the defendant to go ahead
with the production of the rerainder of the order., It is true that Mr,
Hill-Smith was informed that the material was different (although not the
consequences of such difference), that he did reply that nowadays one had to
take what one could get, that he did take away three cases and that he did
tell the defendant to proceed with the production,

We must mention first that this arguzent is tantamount to saying that the
plaintif{ accepted delivery of at least some of the cases. That was not
alleged in the rleadings, where the complaint of the defendant was that the
plaintiff had refused to accept delivery., Nevertheless we will deal with the
argurent, and on the evidence it can be dealt with in two ways.

In the first place, we accept the evidence of lMr, Hill-3zith that he
did not examine the thrce cases before taking them away from the defendant's
workshops, Ho had been told that the majterial from which they had been made
wvag different, bLut he had not been alerted to the fact that the difference in

the material might result in some boewing and that the defendant could not

(o]

cuarantee to produce cases with a similar degrece of flatness tos Cacse B,
i
f
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Ve do not find it in any way stranze, b

i

the three cases away without exanmining
the cases, tecauze he had not exavined therm,

The proper principle is that whore goods are delivered to a buyer which
he has not previously cxazmined, he is not decmed to have accepted them unless
and until he has had a reasonable opportunity of examining them for the
purpose of ascertaining whether they are in conformity with the contract,
unless, of cource, he has waived his right to exemine the goods., There is
no evidence that ir, Hill-Smith expressly waived his right to examine the cases,
but it might be argued that he impliedly did so bty instructing the defendant to
go ahead with the punchirz and folding of the reraining cases (the aluminiuam
sheets had all teen cut up by then), Ve do not think that that argument is
valid., e had nct exemined trhe threc cases at that time, and he gave the
instructions to zo 2head on the assuzption that the three cases were as per
sample (an assumption which we consider he was entitled to make) and tecause he
needed the reraininz cases quickly to ceet his customer's dead-line.

He did have the opportunity to ezamine the cases on the Saturday and
Sunéay, and he then had his reservaticns about their suitability because they
were not flat, with the resulting difficulties which he described.
Notwithstanding thcse reservaticns, he did not inform the defendant but took
the cases to the Paris lotor Show and then to Belgium for the approval oi his
custozer., Did he thereby accept the cases?

We find assistance in section 35 of the Sale of Goods Act 1893, That
Act does not, of course, apply to Jersey, but we think that its provisicns
aré generally in ccenformity with the law of Jersey cn the sale of goods.,
Section 35 provides -

"The buyer is deemed to have accepted the goods when he

intimates to the seller that he has accepted them or .,... when

the goods have been delivered to him, and he does any act in

relation to then which is inconsiscent with the ownecrsnip of

the scller, or when, after tune lapse of a reasonavle tine, he

rectains thie goeds without intimating to the scller that he has

rejected them."

This section is cxplained in Chitty on Contracilg, Specific Contracts, 241l

Edition, Chapter 11, paras, 4573 - 45706,

Ve / ..



threzs cases to the Motor Show

and then {to IZelgium lr, Id Somit i ny act vhich was inconciciont with

the cwnership of the defendant. ie knew that the cases were not as per sample,
he thought them unsaticfactory, but he hoped to be able to persuade his
custorer to accept them, in which case, of course, he would have accepted
them,

Ve have congidered whether it can be said that he retained the three cases
after the lapse of a reasonable time without informing the defendant that he
had rejccted them, so as to constitute an acceptance of them. On the
evidence some five days or so elapsed tetween his colleccting the three cases
and his first mention to the defencdant that they were not altogether satisfact?ry.
We understand his dilemma., The cases, as we have fcund, were not as per sample.
We think that he had every risht to assuze that they would be. He had
committcd hizself to a stand at the llotor Show and to the fulfilzent of an
order, the agreed dead~iine of which had already passed., Notwithstanding the
problerms he had already experienced with the cases, he still hoped to persuade
his custozer to accept them, although they were not as per the sample (Case B)
which he and his custorer had originally accepted, and on the basis of which
he had received the order from Wynn's of Belgium arnd had in turn given the
order to the defendant. It is true that because he did not contact the
defendant at once the production of the unsatisfactory cases continued fron
the aluziniuz sheets which had already been cut up, but as we have said, he
had made all his arrangements, he had no other cases to take to Paris and he
hoped that they would prove acceptable, In these special circumstances we do
not find that the retention of the three cases for this periad without inferzing
the defendant that they were unsatisfactory armounted to an acceptance of thex,

The arguzent of the defendant may be looked at in a second way. If the
defendant had told Mr. Eill-Soith that the difference in the material might
result in some bowing aend that it could not gaarantce to produce cases with a
similar degree of flatness as Case B, then the reply of Mr. HIill-Smith that
one had to take what one cculd get and that produciion should centinue, ana
elso theé teking into his possczsion of three cases, might well have amounied to
an accentonce of a possidble variction of the ctandard of flatnecs, But the

evidence docs not sugrest to us that he was cver alerted to that possibiliily,

Ve /



V2 cconsider ilat jhe cnucs of aleriirg him rested cn the defendant,

There eprzar to have been three possible reasons why the defendant did
not do so. Tirst, it zay notl have foreseen that bowing would result and
there is zome ovidence of that, ‘e appreciate it is often not possible to
forecast how different materials will behave, tut that is all the more
reascn, therfore, for the defendant to khave taken the precautions which we
have already mentioned, The burden rust surely rest on the ranufacturer-and
not the custozcr. Vhere the manufacturer is bound by contract to make a
product to a certain standard or design, he will normally himself choose the
correct material for the purpose. If he accepts raterial from the custorer
which he knows (or, as in this case, would have known if he had checked it
first) is not the caferial he intended should be used for the manufacturing
process, the burden is on hiz, as the expert, to alert the custczmer to the
possibility that if he uses the material he cay not be able to meke a product
vhich complies with the contract.

Secondly, es we understand lMr, Kennington's evidence, the defendant would
have inforzed ir, Fill-Cmith earlier of the difficulty which the defendant was
experiencing in rcaking satisfactory cases, because of the harder material, bdbut
the defendant was unable to contact him, It is true that Mr. Hill-Smith was
away for a few days at the Paris liotor Show and then in Belgium, but it is
difficult for us to judge how persistent were the efforts made to contact him,
Ve repeat that we can have scme syzpathy with the defendant's position, but we
also reiterate our view that the defendant zot itself into that position by
its omission to take the sensible precauticns to which e have already referred,

Thirdly, it avrears from the evidence of Mr, Kennington that the
defendant decided revertheless to proceed with the production of the cases
because it believed that they would be reasonabdbly satisfactory for the
plaintiff's requirements, and in the knowledge that the cases were required

. .
urgently., That was a risky assucption, which ignored the terms of the contract,

lat as Case 3, %e again repcat that we

()

vhich

ca 4+ wyadnea cnhcan
& O produce case

S as

appreciate the pozition of the defendant, dut it was not for the defendant to
make that sort of assumption, or, if it did, it ran the risk that the

plaintiff would reject the cases as nol complying with the terms of the
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coniract, 4As we have alrcady caid, we have considered the evidence cof iir.
Vandergeeten and the evidence relating to the silk screen printing and we
are ouite satisfied that the production cases were not suitabtle for the
purpoces for which they were ordered. But the crux of the matter is that
they did not, in our view, sufficiently conforn to the standard of flatness
of Case B,

For all the above reasons, we find on the issue tefore us that the
plaintiff had good cause to refuse to accept delivery and to pay for the
300 aluminium/al;oy cases manufactured by the defendant to the order of the
plaintiff,

The other two issues in this case which were certified by the Judicial
Greffier to be tried =2y now be agreed between the parties, but if they cannot

be agrced the parties will have to return to Court,





