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IN THE ROYAL COURT OF JERSEY
(Samedi Division)
3rdPQCVLn1£xf3[qg?_

Before P.R, Le Cras Esqg., Commissioner
(sitting as a single Judge)

Between THOMaS JOSEPH BURKE Pleintiff

and SOGEX INTERNATIONAL LTD. Defendant

hdvocate AP, Begg for the Plaintiff
tdvocate R.J. IMHchel for the Deferndant

This is an interlccutory applicaticn arising frcm a supmons
by the Plaintiff under Rule 6/13 cf the Reyal Court Rules to
strike out the Defendantis answer =nd ceunterclaim, cr, in the
slternative,tc give directicns for a hearing cn a prelininsary
pcint cf law as tc whether thes Defendant is erntitled as 2 matter
cf lew to reise a defence and ccunterclaim in an acticn breught
cri Dills cf exchange.

There is a Iurther sumnons in being issued by the Flaintiff
requesting that the Defendant be crdered tc provide further and
better particulars, but this has, by agreenent, been stoed cver
tc await the cutocme of the first sumicns.

The allegzaticns cn which each party rely may be briefly stst
having been set cut nct cnly in the pleadings but alsc in Affi-
davits releting te rrevicus proceedings in the Reoysl Ceurt betwee
the parties,

The Pleintiff claimes that he was enployed by the Defendant



in varicus capacities for nearly seven years between 23rd October
1978 and 15th September 1985; and that there remained owing to him
by the Defendant, in respect of the terminaticn of his employment
Z U.5. 16G,548, He further claims that by an agreement dated
May 1985 the Defendant employed a ccmpany, established under the
laws cf Panamz, cf which the Plaintiff is the beneficial ocwner and
cf whem he is the principal empleoyee. This Cempany which was em-—
vlcved in arbitraticn proceedings between Scgez and a ccmpany knowr
as AEG had a claim of & 36553 against the Defendant in January 198¢
These twc claims, amounting to ¥ 206102 were settled between the
Plaintiff and s Mr. Hamzsh in or about lfay 1986 when the latter;
on behalf of the Defendant, gave him feour chegues each for gUS 50,0
payable as tc the first cn the 15th June 1985 and thereafter at twc
menthly intervals. The first cheque was met, but the subseguent
ones were not,

ffter scme ccrresrondence, the Plaintiff whe had not trans-
ferred the cheques tc a 3rd perty fecr value, but had retained them
hirmseld attempted tc cause the Defendant tc be declamd "en desastrs
The Rzyel Court refused the applicaticon. During the ccurse of the
hearing the Defendant depssited & US 150,000 with the Court, where’
it remairns,

After these nroceedings, the Plaintif{ issued an Order of
Justice claiming on the three clieques which had nst been hcensured.

The reascns for which it is claimed thev were nct honoured
are set cut by lr. H=mzah in an affidavit which he swore in the
desastre nroceedings in which, infer alia, he claimed that the
Plzintiff had been repcrted, in late 1985 as cclluding with AEG.
On the threat however by the Plaintiff that he would neot sign a
nescessary statement in the arbitraticn proceedings, . Hamzah,
nctwithstanding his oisgivings (which were denied) issued the four

chegues.



Shertly afterwards a letter dated 3rd February 1986 came
tc lr. Bamzah's hands. This letter was written,it is claimed,‘
by the Plaintiff to the President of Kcrea Heavy Industries,
and a ccpy sent tc the President of an American subsidiary
cf the Defendant.

I'r. Hamzah ccntended that it demcnstrated a sinister
design and that he had tc terminate the employment of the
President of the subsidiary. It is put in the prcpcsed answer
and counterclaim in this way, that the letter shows: that the
Plaintiff was attempting to enrich himself by taking advantage
of knowledge gained as an emplcyee of the Defendant; that the
Plaintiff had been attempting tc cause the Defendant great
financial lecss; and that the letter proved an improper and
fraudulent agreenent between the Plaintiff and the President cf
the Defendants whclly cwned American subsidiary.

Counsel fer the Plaintiff admitted that the letter was
indiscreet ( -}, whilst Ccunsel for the Defendant claimed thet
it was a gced deal mcre than that, contending that the Plaintifs
was acting in tctal breach oI his duties both as an emrlcyee
in his cwn nane and as the ncminated named ceonsultant, albeit
employed by ancther firm.

Ceunsel for the Plaintiff equated his case tg cne trought
in the Hish Ccurt under 0.14/3 - 4/14 of the Rules cf the
Suprerme Ceourt claiming that as the actizn was one breought on
a dishcnecured cheque the usual rule as te striking cut (as
under RSC 018/19) cught not tc aprly, but rather thai that
which was centained under 0.14 was applicable.

His case was eimple. His client relied on the cheques
and noet the underlving sgreements (- ): and the only way in

whrich the Uefendant cught to be perwitted to enter a defence



against a demand for payment of the bills is by reason of a tctal
failure of consideratizn, cr, pcssibly if there is some special
case, Any onus falls, he says, on the Defendant. Furthermore,
the Defendan£ is seeking a cleim fer unligquidated damages which
cannot afford a defence cr a counterclaim t¢ an acHon on bills cf
exchange., #As tc whether the pcint ¢f law should be taken, the

contentisn was that it sheculd be taken if it wsuld ke decisive cf

Kkigation .
the pleddines. The general rule, which was "pay first and claim
later" should apply. He did, bowever, ccncede that the Court had
a discreticn as tc whether it woulcd autherise a2 stay.
Sc far as the letter of the 3rd Februsry 198& is concerned,
cunsel fer the Flgintiif claimed that there was ns cenfidential
infernsticn in the letter and that 211 the allegaticns were 2
PR
nziter of recerd; there was nething te shew that the Seferdans
was using inside inferm-ticn and in any event he was ne lenger
ermlcyed by Scgez (except thrcugh a company for the arbitraticon
with AZG) and there was nz specific clause in his agreement with
the Defendant which dictated & duty of cenfidentiality. The

iff, he said, vants his money, wants it ncw and wanis ic

~t

Flain
tzke it away; he is in a senicr positicn in the constructizn field
and the Defendant can pursue him if it wishes., The agreement was
a separate agreement and there is nc allegaticn cf abuse cf fiduc-
iary duty cr of confidentiality. Bills of exchange shculd be
hencured when issued and he asked fer judgement without 2 stay cof
executizn,

The Defendant's answer was divided intc twe rarts: the first
being prccedural,

This submissicn was tc the effect that Rule 6/13 of the

Royal Court rules was clearly modelled cn 0 18/19 <f the Rules



of the Supreme Ccurt; that unlike the English Rule, which
specifically permits Jjudgement to be entered, the words "and
may make such censequential érder as the Justice cof the case
may reguire” do not, in the absence cf any rule eguivalent to
0.14, give the Ccurt power tc enter judgement, sc that all the
Ccurt cen do (if it s¢ thinks fit) is tc strike out the plead-
ing, Nect only dces the Ccurt have no pcwer tc order summary
judgement, sc that the remedy of the Plaintiff wculd be tc seek
an crder under rule 6/7 (i)} (when the Defendant, if sc minced,
might again call fcr the case tc be put on the pending list) -
but, by analcgy, the Ccurt cught tc permit a defence tc be
entered if it would have cualified under 0 18/19, in respect of
which numercus exzsnples are given under 0 18/19/3,

I should say at cnce that I see nec merit in these sub-
missjons. The Reoyal Czurt Rules, nct unnaturally, are ncwhere
near ag extensive as the Rules of the Supreme Ccurt in England.
Altheugh, clesrly, where the wording is sinilar, regard may be
had tc the English rules, it is my view that the Ccurt is nct
bound tc follow them. The mere sbsence of a rule eaquivalent tc
créer 14 is ncov ensush te oxclude the Royal Ccurt from ccntin-
uing to dc what it hes dcne for a2 long time, thet is to give
summary judgement where it is satisfied That there is nc defence
In @y view Rule 6/13 is drawn sufficiently widely for the Court
to make whatever crder it thinks the Justice ¢f the case tc
reguire. J see no reascn fer such a pendercus snd unnecessary
sequence cf steps as is suggested by the Defendant sheould the
Court mzke an crder tc strike cut the answer and ccunterclezim,

net least in a case where, as here, there is admitted tc be no



other defence. Second, I am ¢f the opinicn that the submission
that all that the Defendant need shew is a defence which falls
within the ambit ef ¢ 18/19 is alsc misconceived, Where a bill
cf exchenge is ccncerned special rules apply.

Althcugh in Chestertons v, Leisure Fnterprises (JJ) un-

reported 20th December 1984, this perticular point was nct
raised, it is clear that the Ccurt tccock the view that it cculd
have proper regard to 0.14, and that with regard tc bills of
exchange a wholly different practice prevails cver thet which
may be described as "the usual practice"., Having heard I¥r.
Michel's subnissicn, I am satisfied that the Ccurt was correct

in the Chestertcn's case and I prepose te follew the same

orocedure, As I szy, I therefore rule against. Wir, Lichel's
preliminary submissicn .

The pcint therefere is what special rules aprly.

iIr. lichel's subnissicn fcr the Defendants con the facts
which the Deferdant allesged was succinct. First, he pcinted cut
that the vast nmajerity of the mcnies claimed were cwed tz the
Plaintiff under his contract cof empleyment and that there hsd
been no breakdown in the settlement of § 200,000 of the res-
pective amounts, As tz the letter, he claimed that the Plaintif
was acting in tectal breach ¢f his cduties when he signed it,
ond that had the Defendant incwn abcut it when the cheques were
issued, it wculd never have issued the chegues at all, sc that
there was a totel failure cf e nsideraticn., In additien, when
dealing with an adversary whc gives an address in the United
States of Anericsz end is emnlcved mere recently by a Paznamanian

Ccmpany, the Defendant fcoresees scme difficulty in pursuing anv



claim: in the circumstances failing tc fund the last three
chenques was the only practical way of bringing tle Plaintiff to
a Ccurt where the Defendant might hcpe to recovef damages. As
to the Plaintiffs fear that the Defendant might be declared "en
desastre", Ccunsel pointed cut that it had depcsited @ 150,000
with the Court.

I have ot of ccurse heard evidence and make nc findings
of fact. I shzould say at once though that the letter of the
3rd Feuruary 1986 causes me some disquiet, It appears pcossibil
indeed probable, that in cordinary circunstances the Defendznt
is guite entitled to reruest the Ccocurt tg hear the parties and
tc decide on the allegaticris in the defence ancd countercleim,

The guestion befcre the Court though is whether they are sc
entitled in this case, or whether they muet pay now 2nd sesk to
pursue the Plaintiff elsewhere.

There is, cnce azain, a curicus absence cf autherity and
Cocunsel was cnly able tc cite cne recent case, that cf Cheaterton
(supra) which deslt with & similar aoplicatizn, As the Court
then found, the present practice cof the law in Jersey dates frem
the law cf 18135 "ccncernant le pailenent de lettres de changs &ca®
Article 1 of which permitted ‘thecse mperscns heving the right to
denand payment tc prcceed summarily and thus tec avoid the delays
wiich weould ctherwise ensue in the reccvery of debts.

C.5. Le Gres, in his Dreit Cocutunier de Jersey, remarks

17
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"Enfin, pour terminer, il ccnvient de remarquer que
nous suivens en géndral les dispcsiticns de 1'Acte
de Parlement"The Bills of Zxchange fct 1B22" en tsnt
gu'glles ne scnt pcint contraires au dreit statuzire
et 3 1la Jurisprudence de cette Ile".



Ccunsel were able tc cite cnly & few cases. The first,

in point of time was Rencuf c. Willcccks Ex 1855 Juillet 14,

As the case shews the practice c¢f the time, it is perhaps
werth menticning the facts as claimed by the parties. The
Defendant was sued tc meet twc notes c¢f hand amcunting in
tetal to £67.10,6d ccnsented in favour of lNr, John liay and
endcrsed by him, The Defendant in reply first presented a
ttraite" in the sum cf £75 drawn by the Defendant on I, Jchn
llay, which having fallen cut cf date was sccempanied by =
ncte (er “scussigné”) signed by r. Willcccks by which the
latter undertceck tc arrzntee the Defendant against 211 res-
ponsibility. he Defendant, not urnaturallv perhavs, as I,
Willcocks had effected = "remnise de bien', requested 2 set cff
against the nctes and asked that [r. Willcoclis be lisble te
him fer the balance. The Court had ne difficulty in dealing
ence, findirng as follows:-

“Censidérant gque 1le Defendeur ng nie pas d'esveir
consenti lesdits deux billetis 3 criére, :

. - b A
Que le naiement de tcut billet 2 crdre peut Eire
reccuvrd scTmairezent.

Jue 17zn ne peul cpposer ou meiire en compensaticn
. " b - - . =

avec un blllet«a crdre ni un cerpte ni un autre

billet de la méme nzture ni aucur? zutre demande.

- : - L) - T
scussigne dudit Sieur Willcoclks dont le
r réclame le bdneTice n'es aucun raTvoort
t 1'ctjet de la demende.

- » i . 4 v
La Cour a ecarte la protenticn dv Defendeur,”



him with a view to defrauding the Defendant and to
hinder him sc that he could not oppose to the nectes
the claims which he had ageinst Iir. lay.

The Ccurt had equally little difficulty in dezling
with this defence either, finding

"Attendu gu'ancun comiencerent de rpreuve n'a
\

été fourni 2 la Cour de neture 2 lui faire
deuter que le défendeur ait recu aucune con-
sidératisn pour ledit billet de vingt-sept
livres, dix chelins, six pennvs cu que ledit
Sieur Wilceccks ait pdyé aucune consideraticn
pour les deux billets dont le paiement est
réclare dans 1'action,

Attendu nue l'allelatiﬁn du deéfendeur qu'il
n'a recu aucune CCH%lCE”atJ“n nour le billet
precite et le scussigne dudit Sieur Wilcccks
qu'il a produit et gui n'a aucun rapporit avec
les deux hillets aqui ferm ent 1'chbjet de 1a
dermande, ne suffisent Pag pour autcriser la
Ccur 3 s'decaerter de lz régle génfrale quant

au reccuvremert des billets 3 crdre en admett-
ant 1la preuve;

N N f
Lttendu d'ailleurs que la Ccur 2 dejs Jjugé
gu'elle ne peut admetire avcune sutre deuende
er. ccmmensation avec un Billet a crdre.

- Fd
La Cour a ecarte 1=z rretenticn du defendesur, ™
The pracidice then is guite cl=zar, but there are
ar:
peints which distinguish thst case frow the present cne. These
‘t;‘;:' t
first,/the notes had been endcrsed, ancd, seccnd, thzt the
claim "en compensaticn” 2rose senarstelv. It dces how-
gver shew very cl-arly whet was the genersl rule, and that
the Ccurt was prepared, without hesitetion, tz strike out

a defence ¢f this nature,

That apart, three cother cases, all cld, were cited

by Ccunsel, who went ne further than the note in the table.



et e

The first, Harben v, Baudains (1887) 211 Ex 506 ccn-

tains, it wculd seem, an allegaticn of fraud, upon which

the endorsee was summoned. In the seccnd, Le Rossignol

v, Le Gresley (1887) 212 %ux 138, the Defendant denied

having consented the note and was, nct unnaturally, per-
mitted t¢ enter his defence and have it sent tc procf, 1In

the third Nicclle v, Le Feuvre, Gicguel intervenant (1891)

214 Ex 492, there was a claim that there was a "manque de
4
censideration" and the table merely nctes "aucun commence-
r
ment de preuve n'stant fourni, Defendeur ccndamne,"

From this, as well as frcm Rencuf €. Willcccks Counsel

for the Defendant scught t¢ argue that where there is a
failure of ccnsideraticn a defence mav be entered with s
view to it being arsgued.

In the Chestertons' case ({supra) the Court hzd no

hesitaticn in looking at the law in Englsnd for guldance. As
Cecunisel fcr the Plaintiff relied grestly cn it, as a gco
many cases were cited, and because c¢if the psuicity cf authcrity
which exists in the reczrds ¢f the Rzyal Ceurt, it may be
helpful if I refer tc them, and sc¢ I orepcse to do sc, not-
withstanding Advccate Kichelts submission that the Ccurt
should net be cverly persuaded by Znglish law.

The series cited tc the Ccurt began with the cld case

of Warwick v, MNairn (1855} CLVI ER 648, where Defendanis

whce had issued 2 bill of erxchsnge in respect of the price cf
certain geecds attempted tc set up a defence that the gocds,
save in part, were nct cf the quality specified. The defence

was struck cut, Pclleck, C.B. remarking "the vayment by a



bill of exchange is tc be treated as so much cash; the Defen-
dant ought to satisfy the bill and prcceed upcn the rermedy for
the breach of warranty".

The Second, in date order,was Harris v, Vallarmen (1940)

1 AER 185 when the Ccurt of Appeal cverruled an crder of Hallet
J. and permitted 2 defence tc te entered by way cf set off
where it was claimed that machinery which had been bought was
defective in breach of a cenditicn cf sale sc that the cen-
sideraticn had whelly failed. TIn the Judgement of the Ccurt,
Slesser L.J. @ p.187 stated that he thought that "in the pres-—
ent state ¢l the law, s5ince the Supreme Court of Judicature
(Consclidetion) Act. 1625, it is 2t anv rate argusble thet the
ts may clzin as a reducticn of the liztility under the
bills the lcss and dsmege by way of set oif, as menticned in
the defence', It is interesting tc note that ¥YWarwick v.

N was cernsidered by the Court,

In Lament v. Hviand (1990) 1 ARR ©7S6, the Defendants,

whc clzimed th-t the till wes given in pursuegnce cf s contract

which the Flaintiffs had broken in restect of which the Defen
dents were entitled tc 'mliguidated damages in excess ci the
bill, and that theyv were entitled to szet off agsinst the
Flaintiffs clainm a sufficient azount of the demaces to ex-
tinguish it, were net so fortunate. The naster, gave leave
te sign Judgerent apminst a stey of execuxticzn pending trizl
cf the counter clein. Froz this, both warties appealad tc

the Judge, when the Defonden

Plaintiifs' avpeal =gsinst the stavy was allowe The



Defendants' appealed again, when after reviewing certain of the

authorities (including Warwick v. Nairn but nct Harris v,

Vallarman) the judgement of the Court cf appezl ended with the
follcwing vassage at p.932:-

"Lastly, among the bhill of exchange cases is that

of 4ngle-Italisn Bank v. Wells (). The Flaintiffs,
bv enecially endcersed writ, sued the defendants on
certain prewissory neies and tock cut a suarens
under Ord.l4. The defendants resisted cn the grcund
that they had a geed defence and a gond ccunter-
claim, THESIGCR L.J. said (32 L.T. 201):

"ITf the apoellants had disclicsed by their
affidevits facts sufficient toc establish

a geod ground cf counterclain, I think the
ccuntercleir wzuld have been sufficiently
cennected with the cause of acticn in the
present case te Justify its teing set up as
a defence even tc 3 liquidated claim cn a
bill ¢f exchange,"

n the result, however, leave tc defend cn the bills
wag refused. And SJR CGECRIE JESSEL, ILR. antici-
nating the mossibility envisazed by THESIGER,L.J.
strikes rather s different note. He s2id (ibid.,

1

129):
"eoo I pust say, spezbing fer myself, that I
sheould hesitate lcng befcre I allcwed a defen-
dant in an action con & bill ¢f exchange to set
un a ¢ase for demages by reascn of the breach
by the plaintiff eI scme cther ceniract cr the

centission of some tert.”

Pausing there, 1t wzuld seem that the learned lzster
cf the Rclls means by "sone cther cconwrzct!" some
critract cther than that constituted by the bill

of exchnonge itself. He gces ¢n:

"T dz not say thst there cannct be a case where
the twe transactiicns may nct be sc cennected,

but at present 1 camict even imagine the exis-
tence of such a special case,”

Having regard tz the tencr of the authorities sumita~
arised abcve in cases where the acticn is on a bill
cf exchsnge, i1 is imrossible to say thet in giving
liberty teo sign iwmiediete judgnment without & stay
the learned judge in chemnbers was guilty of an im-
preper exercise ci the dizcretficn vested in hinm.

ol

In cur view, the appeal fails."



The case is not precisely in peint here being rather
one which deals with the exercise cf the Judge's discreticn;
and it is clear that the Ccurt of Appeal did reccgnise that
the Judge had a discretizn which, if it did not extend sc
far as was sugi‘estedby Thesiger L.J., at least extended tc
granting a stay ol executicn pending itrizl.

The next case was Brown Shipley & Co, v, Alicis Heslery

L1d.(1966) 1 Deyds Rep. 662, This zgain was an appeal tc the
Court of Appeal frem e refusal by the Judge tc corder a stay
¢ execution. Leord Denning II.R., having stated @ p.066S that
the counterclaim is in relatizn t¢ a different ceontract
zltogether freom that which initiated the bills of exchange,
went ¢n to say "I do nct say that thevre mey nct be scme cases
in which the Cocurt may in its discreticn grant s stay cof
executicn. I think it is pessible ...."; and in the next para-

gresh states:-

"The Judge having exercised his discreticn in
this case, I dz not think this Ccurt shzould
interfere with his discreticn. I thinit kis
judgement fcllows cut the crdinary practice
in these Ccurts fcr msny yvears and I wzuld
net interfere with it."

Lord Justice Winn agreed implicitly with this Jjudgemern
but Lord Justice Harman sounded a acre cauticnary ncte, and
having comnenced by stating that he felt constrained against
his inclination iz zgree ended a very short speech with the

xercised his dis-

D

werds:i= "The learned Judge in Chambers
creticn end I dc not think we are in a positicn tec say that
he exercised it on such wrcng nrinciples as weuld entitle

us tc interfere. Therefcre, I feel cornstrained to agree.”



It is clear thcugh that there were two essential
factors which have tc be taken intc acccunt in assessing
the weight of this Judgment in the present instance. First,
the ccunterclain was in respect cf a different contract tc
that which initiated the bill of excheange; sand, seccnd, the
appeal was essentiazlly concerned, as in Lament wit the
exercise ¢ the discreticn c¢f the Judge in Chambers.

barcleys Bank Ltd. v, Aschaffenberger Zellstcocffwerke

4.G. {1967) 1 Llcyds Repcrts B8B7 turned on its ocwn rather
special facts. It was there sisted by Lord Derming, IM.R.,

@ p.388 thet "The helder (cf a Bill of Exchsnge) is entitled
in the crdinary way tec Judgement ... Zut that is "in the
ordinary wayr, There mey be excertions to the rule..."., Kct
cnly Lerd Denning, but Harman, L.J. and Salmeon, L.J. overruled
the discreticn exercised by Valler J., and percitted & stay
in vart, Salmon, L.J., stating (@ p.321) that althcugh "in
the crdinarv csurse where a buyer whc has given bills hes
some cress claim ageinst the seller feor breach cf contract,
the holder cf the bills, even when he is the seller, norioally
is given judgement fcr the whele amcunt of the bills and the
cross claim is left tc be litirated separately. That may

be the ncrmal rule but it is net the invarizble rule.”

In Fielding & Platt Lid. v. Selim Maijar (196c) 1 WIR

357, Lerd Demning, i..R., agsin stated that a bill of exchange
is tc be treazated zs cash snd is iz be honeured unless there
is scue good reascin te the contrazry. In this case, on the

second nele which was issued, there wz2s prn available defence,



work having been suspended when the English company had
been advised by lir, Najjsar that he cculd nct pay.

In Bencc di Rema Spa v. Orru (1973) 2 Llcyds Repocrts

505, the delendant dishcncured the bills hecsuse the gcods
delivered had tc be destroyed znd was sued by the Plaintiffs
as hclders in due ccurse of the bills., Thesiger J. gave

uncenditicnal leave in part, and judgement in part. The

defendant apnealed. The Ccurt cf Apperl upheld the Judges
decisicn, Cairnis L.J. remarking at p.507, that it "is nct

a questicn of owing meney for gfeocds; it is a gquesticn of
cwing money upen bitls cof exchange which he admittedly
accepted,”

I peuse here tc remark theat here, we are net, cf ccurse,
dealing with defective

an apneal from the exercises o

lcyds Rensrts 271. The
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Flazintiffs claimed that tle agreeuent had been breached, but
it is clear frem the Judgement of Buckley L.J. (% p.274) that
hat the Ccurt had a2 discreticn to grant a
stay, but that in the circumstances of this perticular case
give =ffect t2 the crdinsry rule ané that he sheould
nct grsnt 2 stay. The anpeal was in coneequernce as te vwlhiether
the specizl circunstesnces, as alleged by the apvellant were

iscretizcn by the

)
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(C overturn the exergise o2f his
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ted % p.278

4h)

gdze at First instones, As Stephenson, 1..J.,

the Ccurl of Anpezl was cencerned to see whether the Judge



was plainly wrcng. Although Ccunsel feor the Plaintiff ccmpany .
conceded (see 1. 275) that 1here may be excepticns tco the
crdinary rule, by implicaticn '"the discreticn is available
whenever tThere i1s any ccurderclain by 1he Defendant, whether
llkst counterclain arises directly cut of the conirzet in
respect cf which the bills were given or nct”: he added thet
. Fal

he had found no case where a stay had teen granted where the

counterclaim has arisen centract

ating tc 1 Buckley, L.d.,

used the tern the "crdinary rule", Begr, 7or the
laintiff pcinted cut that in his Judgeme: (@ p.278) Sir ZIric

ore gensraticns cne cf theese certzinties has
been that The beone fide hicléer for value cf 2 bill
clauge 1s erititled, save in truly excerticnal
metances, cn its maturity tc have it treated

" ]
a5 29SNeeccocal
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ffter this series of avnesls ic tle Ccourt cof Arpeal, 211

which were appeals agazinst the sxercise of his discreticn

e questicn came bhefcre the

Fan

Heouse of Lerds in Nava (Jersev) Knit Lid, v, Kemogsrn

Sninnerei  G'GH (1977) 2 AER LGR, In this case the Appellznt

> reccvery ¢f hille of exchange

: -+

nis casge, the Ccurt cf

ck

pencing arbitraticn nreceedings. In
Appeal, in m2king the crder cverruled the Urder cf the Judze

at first instance, Lord Wilkerferce set cut his view, nctsbly

in the twe fcllowing passoge

n



"T take it tc be clear law that unliquideted cress-
claims camnct he relied on by way cf extinpuishing
set-off against a claim en a bill of exchenge
(Warwick v. Nairn; James Lamont & Cz,Ltd v, Hyland
Ltd). 4s between the immediate parties, a partial
failure of consideraticn may be relied on as a prc
tanto defence, but c¢nly when the accunt invelved is
ascertained and liquidated (Warwick v. Nairn; Agra
and lhsternan's Bank v, Leighten; James Lament &
Co.Ltd v, Hyland Ltd. Brecwn, Shipley & Cz.Ltd v,
Alicia Hgsiery Ltd)., The anount claimed here in
respect of the machines is certainiy neither ascer-
tain=d nor 1'qhidated, 2nd the claim in respect of
Dismanageient is one for a whelly unrelated teort,
so that there would seerr te be no bzsis for deny-
ing the appeliants' claim that, as regards the bills
there is nzs disputel”

and again F p. H70:-
iy I must emrhasise,
that all the mcri

L

C e DTbILTB

3

k¢

zince it seenms to be
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that it
the appell-
s frecm
ensrallyv,
hc sure ¢f his mrice:
ants here have) bousnt
whem he has ©o pay,.
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but if the bhuyer

e nay agree tc take
bills of exchange pavable at future dates. These

are teken as eqguivaleni to deferred instalments of
cash, Unless they zre tc be trested as unconditicon-
ally payable instruzents (as the Bills of Exchange
Act 18837, s Z, savs, "an uncenditvicnsl crder in
writing), which the seller can negstiate for cash,
the seller night Just as well give credit, And it
is for this reasecn that English law {and German

law appesrs o be nc different) does nct allew
cross-clzims, or defences, except such linited
deferices as thcese based on fraud, invalidity, or
failure of cecnsideraticn, to be made. 1 fear that
the Court ef ifppesls' decision, if it had besen
allowed tc stand, weuld have made a very substantial
inresd cn ths comiercial vrinciple eon which bills

cf exchange have alwsys rested, ITn mv cninicn,

this is a straightfcrward cose of an ecticn cn bills,

—
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tc which no admissible defence has heen put
forward, 1 wculd held that the judege was right,
in the result, in refusing a stay and I wculd
restcre his crder and allcw the appesl.

Their Lerdships, with the excepticon of Lerd Salmen
agreed with him, In his dissenting Judgement, Lerd Salmcn

stated (@ p.474):-

My Lerds, it has been argued cn behs¥ cf the
aprnellants that (2) there is nc dispute in
relaticn tz the bills beceruse the respendents
have no defence arising from or cccasicned by
the c¢laim made in respect cf them and (b) that
even if there is 2 dispute, it did not arise
from ner was it occasicned by the partnershio
relaticnship.

I zgree that there is no defence te the bills,
since the only mesnible defence (which is net
relied on by the respondents) czuld be that
their acceptsrce had been precured by fraud,
duress cr for a ccnsidereticn which had failed
and beczuse the damares clazimed in the arbitra-
ticn are unliguidated dzmages and such damages
canuct bhe set ofF zrainet a claim cn the bhills
of ixchenge {James Lanent & Ceo.Ltd v. Hyland
1td).

The courts hewever certainly heve a discreticn

te stay the executisn of & Judgment (see RSC

ord 14,4 3 (2)). This discreticn is rerely ex-
ercised in the case c¢f a claim cn » bill aof ex-
change save in excepticnal cases. The apnellzants
dispute that there is any vower to stay executicn
ct 2 Judgnent on 5 bill of exchange althcugh thew
tock ne stens tco aprly for summary Judgment whkich
they cculd have done at any Time frcm the service
of the writ en early 1675 until the Jjudgment of
the Court of Apreal given on 8th Avril 197

ny view, there is nc defence & the
my View a Very real dispute
L3 1- —~ - -~ -
thern The aprellants were ssving
that they shculd chtairn payment cf the bills at
crice, The respcndents' centention was that it
wculd be a great ustice if thev were forced



tc pvay up when thev had a strong prima facie
case tliat the appellants, by the grcssest breach
of good faith, have cheated thﬂm cut c¢f a con-
51deraoly larger sum thsn the tctal amsunt cf

he bills; mcrecver this issue is abcut tc be
d801ded by the finsl award of the arbitraticn
Iribunasl in Germany which has already made its
interim award.
The reswendents were saving in effect that if
the circumstances cf this case were not except-
icnal, it is difficult tc imsgine any that cculd
be and th+t acceordingly 1fthe apwellanus cbtain-
ed judgnment in this o”unLry that judgment weould
be riayed (ncssibly on teris as tc payment intc
ccurt) until after their crass-claim against the
snpellants had beesn decicded; snd that it is in-
ceniceivable that cur csurts would alleow the Judg-
ment To be exrcuted against focreign respendents
whe it might well turn cut had been chested cut
cf vast sums =f money by their partners, the
Engilish aprellants, The arvrellants dispute this.

It scens clesr tc me that whichever party is
rignt or wreong, this is o disvute within the
meaning of that word in the azrbitraticn agree-
ment subject tc it Arising cut of cr being
cccasioned by the parinersiiip relaticnship be-

tween the resvcndents znd the aprellants.

¥ would add thel T naturelly recognise that Dilis
are generglly regarded 2g the eguivalent cf money
and the courts deo nct, szve in srecisl circum-
stances, =tay a Judgmeni cn a bill even if the
direct marties Tc it are the sole pariies to the
action; snd certainly there czuld Tte nc question
o7 & etay i7 the bills h=2d beer discoumied and

the helders in dus ccurse were the plzintiff in
tne action. 1Inn the spscizl circunstances alleged
ir, this case, hewsver, T hardlyv thi~w that if this
actizn was sllcved iz mreceed, Thcre would be any
alar or surprise in the city ¢ Londeon if the
Judgredt which the sapy2llants m;ght chisin on the
biils were steryed vending the trial of the counter-
cilaim which uculd Lkzve 10 be dEILVGTeﬁ were the
crier ¢ the naster =nd the trial Jjudge tu be

restored,

ot

occasicned by anything cther thon the parinership relaticn

shin

Lotween the respondents and the apnellents.”

e
¥

mads the Turther siztement 3 p. 475 "a case which

in



essence turns on whether a Jjudgment sh-uld be =stayed pending
the triel of a crossclezir turns ¢n discreticn and rarely gets

beycnd a Judge in Chambers and, if it dces, is quite preherly

-

"4

seldcm if ever rencrted.”
Ccunsel cited severzl furiher cases. That ¢f Jade

Internaticnal S8teel Stahl und Eisen GI3H & Cc, ¥G v, Robert

Hichelas {Stecls) Ltd. (1978) 3 ATR 104 deals with problems

h -~

relcting te a helder in dve course and I find it cf nc psr-—

ticular assisteznce in this case. The next case was Thcni

o

GUEi & C2, ¥G v. R.T.P, FEguipment Ltd. (1679} 2 Llcvds Reports

282 where the decisicn of lizecatts J., *thet summary Judgment
fer the whole 2mcunt of the bIll woulcd Le granted, was cver-
turnsd in the Court of Apneal because there had been 2 partial
failure cf censideratinn, and <hat there was thus an arguable
defence as o part of the clainm. The Ccurt refused to grant

a stay fecr part of the claim, but in resvect of that psrt of

the claim in respect 2% which leave tc defend was given it
was 52 given on conditien that the equivelent sf liguidated
sun in respect of whiclhh the crder ware nade was brought intce

Lart of a1l in Tentebiasnco Industirie Tessili S.P.A. V.
1

Carlyle I1%11s (Lenden) Lid. (1971) 1 Lleyds Rereorts 509,

Stephenscr L.J., in 2 case which he described as being a

i eraticn, sc that the Court had e

(e X

ailirre ci consil
discreticn referred, with aporoval, % 511 to some words ¢

Bridge L.J. in lontecchi v. Shimece Lid. (1980) 1 Lloyds Rencr

50, (197%) 1 WLR 1180 2 pp 51 & 1183:-



"It is elementary that as betw=en the immediate
parties to a bill of exchange, which is treated
in international comwmerce as the eguivalent cf
cash, the fact that the defendant may have a
ccunterclaism fer unliquidated demages arising
cut =f the same transacticn fcrms nc sort cf
defence to an actizn on a bill c¢f exchange and
ne ground on which he should be granted a stay
cf executirn cf the Judsrment in the actizn for
the precceeds c¢f the bill of exchange.”

e went on te say that in view cf the Cebeorz & Neova Enit

coases, that he was led "to ccrnclude, nst withcout some reluc-
tance in the circumstences c¢f this case, that this is & case
in which in cur discreticn the rule shculd be aprnlied and ‘
the excepticn not agnlied.”

Censideratiaon of this line =27 cases, tzken in conjunctier
with the Tew autheriiies vhich exist in Jersev leads me tc the
view that the crinicrn expressed by the lzte [r. C.5. Le Gros

Ly that unless cenirary to the Jurisprudence
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cr statutaory law of the Island, the Csurts here do in general

nct-
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fellow the mreovisicng of the Rills of Zxchange Act 1837

?
e lew cf 1813, In
ccnsemience, altheugh net binding, very considerable regard
must be peid te the decisions cof the Supericr Courts in
Mgland, nct lesst beczuse it is desirsble, inscfar as is
péssible, tz continuse the concordervcs which exists with
regard tc coazercial practice. In saying this, of course,
I gm aware that there are, cof t

the law of Jerseoy, Whilst o this pcint, T shcould a2dd that

the cases =f Renouf €, Willccecks 2nd Herbern v, Baudains

fall within these paremcters and add feorce To this cenclusion,



In the crdinary way therefore and unless there is geced
reason te the ceontrary, or put ancther way, unless there
are excenticnal circumstances, bills cf exchange are tc be
treated &s cash.

The Ccurt hcowever has a discreticn tc decidelwhether
these circunmstances c¢r reasons exist, and if it finds tha=x
they de it may eitier grant judgement with a =tay cf execu-
ticn in crder tc permit the defence and /er counterclain to
be entered cr, as in Theoni  sgeinst & payment intec Court;
cr as in Chestertcn withcut, it would appesar, any ccnditions

The questicon therefcre is whether, cn the present
allegaticns, as disclcosed in the giiidavits, ang the
nleadings, I shculd permit the defence and ccunterclaim
to be entered. fm the argunents which I have hesrd, I

-

have nc dcubt but that I shculd, and this whether I fcllew

the test used by the Learned Deputy E2iliff, a3 he then was

in Chesterten's c¢r the narrower rule ncw nrenczunced by

Hzuse of Lords.

In the Chestertcn's cssze, it wculd seem that the Court

losked at G.14, tcock ncte of sericus nmatiers alleged in the
prepesed answer, including an allegaticn cf fraud, and
having found that 2 resscnatle ground cf defence was dis-
clcsed, found that the Justice c¢i the case required that the
Defence shculd be allewed to stand, IT that is the test,

then clearly I wculd be abkle tc exercise ny discreticn in

Tavcur ¢ the Dafepdant in tho instant case.

However even if 1 adept the stricter test disclosed

ies, i1t is ny view that this



is a case where I wculd be able to exercise a discreticn.
The Defendant has argued that this is nct 2 sale cf geods
which are alleged tc be defective, as are sc many cases, cr
a case of a2 pcssible referral te srbitraticn as in Necva Knit
but a continuing and evelving relzticnship between the
perties wliere it is impossible tc apnerticn the payments
between salary and fees and where the chegues wzuld never
have beern: issued had the Deferdants kncwn of the letter tc
Koresn Eeavy Industries., The points raised include nct cnly
an allegaticn of failure cf consideraticn but alsc that the
letter is evidence ¢f an iwmpreper and fraudulent agreement.

c far as the first pcint is cencerned, the English autheri-
ties do not andcennot take iIntc account the law of Jersey.
It is my view that it wculd be wreng te attempt te deal with
this reint withcout hesring evidence. Ec¢ far as the second
point is ccncerned, this cleariy falls within every excerp
I have nc hesitaticn in saying that the defence shsuld enter
and evidence shculd be heard.

Whichever test is used therefcre, I have, as I say,

nc hesitetizn in finding, first, that I have a discreticn tec
permit the defence and counterclain tc enter and, second,

That I exercise this discretizn in faveur of the Defendant,

QO

In myv view, this findirg alsc dispeses of trhe second
part of the Plaintiff's sumrrens, theot is that part which
reguests & preliminary hearing cn a peirnt cf law as o

Pt B

iz entitled tc

ja 5
ck

whether 25 a matter c¢f lzw the Deferndnn
raise a2 defence anc ccunterclezin

the Plzintiff orn bills ¢l exchango,



The only question which remains is the crder which I

shauld make,

The Defendant has already breought in @ 150,000 and,
in the circunstances, I dco not rrepsse tc prant judgment
with o stay cf executizn., I crder thast the sumnons cf ihe

Plazintiff be struck cut, so thot the Defendant may enter

et
ct
jny
o

its answer and counterclainm, en the cenditicn tha
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ck

% 150,000 which has heer paid inte Czurt remsin i

pending further crder ¢f the Court,
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