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.JUM 1\JO'Vun\)D-t, ''1til:!. 
IN THE ROYAL COURT OF JERSEY 

Matrimonial Causes Division 

Before: Mr. V.A. Tomes, Deputy Bailiff 
Jurat J\.I.G. Lucas 

Jurat J,J,M. Orchard 
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Advocate J.A. Clyde•Smith for Petitioner 
Advocate s. Slater for Respondent 

Petitioner 

Respondent 

eo-Respondent 

The petitioner and the respondent were married. on the 30th July, 1969. 

They. lived and co-habited together at various addresses and finally at 

In the Parish of St. Helier, where the 

petitioner still resides (the matrimonial home), There are two children o'f the 

marriage, namely S·P born it') September, 1971, 

and se, born 1n February, 1974. On the 1 I th 

July, 1986, the petitioner .. filed a petttion .for divorce on the ground of the 

respondent's adultery with the eo-respondent; an association had been formed 

between them in or about November, 19851 and the respondent had left the 

matrimonial home on the 7th June, 19&6, because of his relationship with the 

eo-respondent. 

On the 30th September, 1986, the petitioner gave notice of her intention 

to apply to the Court for an order that l) she be granted sol.~ custody, care an~ 

control of the children of the marriage; 2) that the respondent's share in the .. 

matrimonial .. home .)?e transferred ... !<;> her free_ 0! \'RY o;:onsl~eration; 3) tha\,!~e 

'r 
•·~"''ilW'·responden;t·~ibe ordet~~o• .. make• to .... p.~Jitl!>ner•~·su.;:l])wperio~!Qil.lo. P•¥rnent,~!-~·· 

secured provision and lump sum or sums as might be just;; 4) that the contents 
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A decree nisi of divorce was granted to the petitioner on the I 5th 

October, 1986; the respondent and eo-respondent had admitted an adulterous 

association since about November, 1 98.5, and co-habitation from about June, 

1986, All the ancillary matters were left over, 

On the 5th December, 1986, the respondent filed an affidavit of means. 

On the 1 lth November, 1987, on a summons brought by the petitioner, 

the Greffier Substitute, by consent, made an (lrder that the respondent arrange 

for the contents of the matrimonial home to be valued; that the respondent 

arrange for the matrimonial home to be valued) that the respondent produce, , 

verjfied by affic!avlt, .!a) accounts· for every business in which he had a direct or. 

indirect interest for all years until the most recent financial year end; (b) 

copies of all tax returns for the past three years, together with copies of his 

personal bank account statements for the l<1st three years and copies of his 

personal. and business credit card statements for the last three years; and (c) 

details of all insurances effected by him; the petitioner was aloe re~ulred to 

produce, verified by affidavit, copies of her personal bank statements for the 

last 3 years and details of her precise earnings for the year, 1986! the costs of 

and incidental to the application to be costs in the cause. 

On the 25th January, 1988, the petitioner, pursuant to the order of the 

11th November, 1987, swore a further affidavit containing the additional 

information required by the order. 

On the 5th February, 1988, the respondent filed a supplemental affid<~vlt 

of means .. 
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matters fell to be decided by us. Evidence was heard from the petitioner, the 

respondent and Mr. Graeme Le Rossignol, the Chartered Accountant who had 

drawn up the accounts relating to M Limited and 

Guest House, businesses in which the respondent has an interest, and both 

Counsel were heard. We reserved judgment. 

The facts:-

The matdmonial home is in 

the Parish of St. Helier. The property comprises a large Victorian town house 

of some historical signlflcance and .,of sufficient Importance to be a "list,ed 

building" with a protected fron.t elevation. In recent years, considerable 

interior refurbishment has taken place including the creation of a basement two 

bedroomed flat. The flat is, apparently, unrestricted in terms of occupancy 

control, and is let periodically to holiday makers through a holiday or travel 

,
1 

agehcy •. The petitioner claims that the· Jets are irregular; that the flat is let 
'I 
" for seventeen weeks in the summer, through the agents, to produce 0,300 per 

annum; that for the remainder of the year she lets it as best she can. to lodgers 

on a weekly basis to produce, say £3,200 per annum; and that the total annual 

income from the flat is thus some £6,500. 

At the front of the property are nine car-parking spaces which, let at £6 

per week on a 50 week per r,ear basis, produce £2,700. 

The petitioner occupies the remainder of the property, rent free, with 

the children. 

The ownership situation is an unusual one. The property is owned by 

; 'lioth pare['fS of the respondent, t~<t'pe'titloner aniJ:"rtle r<ispoodent;' joi'n\Jy and 

.~·~~~;-~h;~~·~~~~it~~·~t~i~··'·l~~:,gr~~~~;i~·r ~·tt~~~ t·h~tl\1· '·-

respondent's father but because he wanted the pn;operty to be in the joint 

I " 
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for all time, and it would, in due course, pass to the children of the marriage. 

The respondent's parents would not live there unless a need arose in old age for 

either the respondent's parents or the petitioner's parents to be housed there. 

ft follows that all four owners have an interest, contingent on 

survivorship, in the whole of the property. If the property is not sold, 

compulsorily or otherwise, during the lifetime of the joint owners, it will 

devolve exclusively on the last survivor of the four, On the law of averages 

the respondent's parents, who are some 6~ years of age, are likely to 

predecease the petitioner and the respondent, with the result that the latter 

would become joint owners of a valuable proeerty. The property was purchased 

on. the 21st November, !980, for a consideration· of £103,000 for the realty and 

£2,000 for certain contents.. However, on the 25th November, 1983, the four 

joint owners sold the outbuildings and land to the rear of the property to 

Limited, a property development company owned jointly by 

the respol)dent and his father, for £30,000. Apparently, each of the four 

owners were entitled to £7,500, There was a ccmflict of evidence about the use 

of that money, The respondent said that he left his £7,500 in M 

Limited. He also said that the petitioner re·invested £5,000 with 

the company at 10% tor one year. The petitioner said that she took the 

children to London and then to Tenerife, she bought a fur coat and. the 

respondent bought a B.M.W. motor car, and she spent the balance of her share 

on the matrimonial home. 

The property is valued by Mr. George Gothard, l'.R.I.C.S., at £200,000 

or, Including fitted carpets, curtains and light fittings, at £210,000. 

The petitioner earns £308 per month from Barclays Bank plc., or £3,696 

per annu'i'\l 'this Is for a fiv.e''"hi)ur day In order .to return hort.!"'fn eari?~""' 

·!·~~~~fte~~·~on; the ·-~h\'1dren ~tt~~,~~~~:~~r~·:;:d~rr~d~"{~~-~. 
• .J~, :. : -<:;•·~~~· •' .. If' 

be at home when they return from school; the petitioner has no acadei111C 



,. 

''-

.__, 

' ' 

' ,, 

would have to be qualified and graded. She could not be graded even if she 

worked full-time because school leavers who come in with 0 and A level 

qualifications are preferred. 

Accordingly, the petitioner's income in ln7 was approximately £1J,OOO, 

The petitioner claims that in the period between September, 1986, and 

January, 1988, her savings were depleted by some £4,500 - £5,000 in order to 

make up her income to the £17,500 or so spent on.general livi~g and household 

expenses; the petitioner receives no maintenance from the respondent although 

she did so in the not very distant pa.st; the respondent gives money directly to 

the children of.. the marriage - £40 per month. to SP · and· £30 per month to 

se - for their personal use; he also pays the. school fees; the children are 

at Victoria College and the Jersey College for Girls respectively; it was agreed 

between the parties that the chlldren should continue to be educated there. 

It is much more difficult to ascertain the earning or Income capacity of 

the respondent and it is necessary to review the background of this marriage 

and the progress or otherwise of both parties. 

The parties met when the petitioner was about 14 years, and the 

respondent about 16 years, of age.· They became engaged some four years later 

and were married two years after that when the petitioner was 20 and the 

respondent 22. At the time of their engagement the respondent was a labourer 

and the petitioner was an NCR accounting machine operator. Whilst they were 
' 

engaged, the respondent became an apprentice glazier in order to try to obtain 

a trade. When the parties were first married they occupied a rented furnished 

flat. 
. .. w ,,,, 

" ~I .i'.:nf!r'~.· < -~1\!l~~l\~ ... \.;:~~~: · ,,- , .~.~~~ ... ,_,.;,~ ,,_..jk.~. · ·.~;,~, _,{;"*', ,,,,., 
After some si~ months of marriage the parties purchased 0. properh-j 

If\ St. Helier, for £3,500. The deposit of £350 was loaned to them by the 



\.-.- . 

them to cover the costs of the initial purchase and the costs of renovation of 

this near derelict property. The petitioner was·able to purchase all materials 

at trade discount prices because she was employed as an accounting machine 

operator by a firm of builders' merchants. The house had five bedrooms and, 

at that time, the petitioner worked in the afternoons as a shop assistant, 

took·in paying guests during the summer and lodgers during the winter. The 

respondent did evening work as a barman In addition to his work as a glazier. 

Both worked equally hard. 

· In 1980, the respondent started to work for his father who was building· 

two warehouses on land that he owned In Bellozanne Valley. Those warehouses 

were sold by the respondent's father to the States of Jersey on the 11th July, 

1 no, for £27 5,000. From then on the respondent's father was a reasonably 

wealthy man and the whole family's life style changed. The respondent's father 

is a generqus man and he gifted £20,000 to the respondent or to the respondent 

and petitioner. We shall refer to this gift later. Thereafter, ~he c.u.rre,.,t 

p(l)perh;was purchased in the manner we have described already. The whole of 

the initial purchase price was pald ·by the respondent's father but when the 

petl tioner and respondent sold eh,~,,.. f"'P,~ '• in July or August, 1981, for 

£36,000, this amount less fees was paid to the respondent's father as their 

contribution towards the amount paid. Thus they contributed about one third ;of 

the purchase price to obtain a one half proprietary benefit and the entire 

occupation~ The respondent's parents receive no benefit from that joint 

ownership, since they allowed the respondent and hls family and now allow tbe 

petitioner and the chlldren to live there, free of rent. 

In 1983 the respondent and hls father formed Jfl 
Limited to which we have referred already and its first project wa.s the 

devetopmen~ 
1
of the buildings and land to the rear of ~he ?(1)1~ 

"'"*'"'~;.,,., ·· ,.,~'l'>orderrng"'oumm~ Lane':~n· lfi'Ei' '13th July, 1984, No.!, Dummy Lane was ·sold "~" 

for £51,500; on the same date No.2, Dummy Lane was sold for £501000; one 
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August, 1985, the Company further sold its rights to the wall and 'relief' 

bordering Dummy Lane and any right to the roadway that the Company might 

have been entitled to claim, to the Public of. the Island for £2,000 plus legal 

fees ol £105, 

In the meantime, on the 31st August, 1984, the Company purchased 52, 

Stopford Road, St. Helier, for £44,000; that property was conveyed on the 21st 

June, 1~85, by deed of gift, cession and transfer to "52, Stopford Road 

Limited", with an estimated value of £50,000. The property had been converted 

into three flats and the transfer was to enable the sale of the flats by means 

of share transfer. 

On the 18th October, 1985, the Company purchased the property known 

as "Zella Villa", Bon Air Lane, St. Saviour for £88,000; it developed this 

property into two substantial houses and these were sold on the 28th November, 

198G and the 20th February, 1987, for £180,000 and £17 5,000 respectively. 

On the 21st August, 1987, the Company purchased No.l8, Pomona Road, 

St. Helier, for £26,500. The respondent explained that the activities of the 

Company had been reduced substantially; it was intended to develop the 

Pomona Road property jointly with a neighbouq two new houses would be built 

of which one would devolve upon the Company for re-sale; however, a meeting 

was still to be held with the Island Development Committee and there was a 

sitting tenant until 1989; accordingly the Company would have to negotiate or 

wait for possession. There were no other projects; the respondent denied that 

this was connected wiih the divorce; he had never sat down with his father to 

consider what would happen to the Company and had never discussed the effect 

'! of the divorce on the Company; it was not relevant that the petitioner would 

have a <;l~im against the Company; circumstances had been such that the 
.... ~· ·Jrl""'l>' . ~-'OJW.:: .t;)~ ...•. ~ 

Company had been unable to purchase further development property. We have 

no reason to disbelieve the respondent. 
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On the 2nd March, 1984, the respondent's father bought !9, Columbus 

Street, St. Helier, for £14,000 and re-sold it on the 14th September, 1984, to 

the Public of the Island for £22,500 plus legal fees. We heard no evidence to 

suggest that the respondent was involved in these transactions or derived any 

benefit. 

On the 25th April, 1986, the respondent's father purchased "Brookside", 

St. Martin; under the terms of the contract he was to demolish and rebuild the 

property and was bound to complete all wor~s within nine months of pass~ng the 

deed of purchase. The respondent was cross-examined about this transac tion1 

he denied any involvement, did not know tne property and had never been 

there. We accept his denials. 

On the Jlst July, 1987, the respondent's father purchased "Sous l'Eglise", 

4, St. Luke's Cottages, for £65,000. He flnan,ed this purchase by means of a 

loan from Barclays Bank plc. in the full amount of the purchase price and the 

respondent told us that he had no involvement. By the terms of the purchase, 

the respondent's father had to suffer the tenants to continue in occupation in 

accordance with the terms of the lease and they were still there at the dale, of 

the hearing. We are quite unable to involve the respondent in his father's 

transactions unless there is clear evidence to enable us to do so. 

The respondent and his father are partners in the business of the N 

Gue$t House, St. Helier, the lease of which is held by the 

father, The Guest House had lost its grade A status and, in the early st<jges, 

all the members of the family, including the petitioner's mother, worked to 

Improve it. The respondent and his father carried out all necessary building 

work. The petitioner and her mother carried out the initial cleaning operation 

before thl', start of each season, after lodgers had been accommodated for, the -winter season. Thereafter they did the cleaning, washing and shopping. The 

extent of the petitioner's participation ln the ru.~nlng of the guest house is 
,.,,,.,,.._.,.,.,;, ··•: ··ll!m- -~..,. 
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The respondent now lives in the manager's one bedroom rear flat at the 

· Guest House, with the eo-respondent. The business Is managed by 

the eo-respondent. The lease will expire on the 25th December, 1990; it is 

envisaged that the occupation could continue on a quarterly or yearly basis; the 

owner is in her late eighties; the premises are very ·old and need substantial 

expenditure. The business makes between £3,000 and £6,000 per annum 

depending on the expenditure required on maintenance. The respondent 

receives one half of the profits after all expenses have been met. 

On the 18th December, 1987, the respondent's father purchased 

'• whlch adjoins.; N which he would hope one day 

to purchase for joint development. He paid £152,000, which the respondent 

considers to be excessive. If the property were to become a joint enterprise 

his father would have to be reimbursed. Again, the purchase of~~~ prop<Ji':\ is 

,, not relevant to the matters we have to declde. 

Both parties agreed that their life-style changed substantially after the 

sale to the States in July, 1980. They each criticized the other in matters of 

expenditure but we think it is a case of the "pot calling the kettle black". The 

petitioner said that the respondent's attitude was that they had plenty of 

money, that she should stop worrying and that money was there to be enjoyed. 

He purchased champagne, expensive restaurant dinners and they went on 

holidays to America, Switzer!and and Cheltenham and on skiing holidays. The 

petitioner informed us that the children had been on skiing hoJidays On five 

occasions. She also complained that the respondent had been away on nine 

occasions since .they had separated and was about to go away again to attend 

the Cheltenham Gold Cup 

,.,, 
Th~, respondent's credit card '"'Mrtdi1·ur;O<in restaurants and hotels was 

+~' '•'"' '.1.'4,.:>:~,~~!\ll:''>'.' . . ~~.;.,.. l,•.'."~~.;·s..~~-~~'r~lh .. 

also criticized. 
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Include holidays, hobbies and meals out. She also claims that some of the 

figures are based on those for 1985 which would need to be increased by the 

rate of inflation since that time. Many of the figures cited are unrealistic or 

out of date and were varied by the petitioner under cross-examination. 

It is unnecessary for us to go into the details of the expenditure claimed, 

but it included parish rates paid by the respondent or his father, domestic oil 

for two years rather than one, school fees now paid by the respondent, a 

claimed annual expenditure of EJ,OOO on . holidays consisting of two skiing 

holidays with the children and the clothing of the children for those holidays, 

£570 per annum on veterinary fees and dog food, £960 for the gardener paid by 

the respondent, £I ,350 for in$urances which appear to be paid by the respondent 

on bank standing orders; and £120 or more per week on food !or three people, 

plus £1020 per annum on meals out, and E3,559 per annum on clothing for three 

people. 

We have no doubt that in the year or two of maximum earnings from 

property development, both parties were extravagant; 8oth must now "cut 

their suits according to the cloth" and we have no doubt that they now realise 

it, The petitioner now says that she can afford to live on her present income 

of about £ 13,000 per annum on the basis that she could increase her income 

each year to match inflation and could let an empty room at the side of ;the 

house for storage. 

It is very difficult for us to establish. what the respondent has earned and 

is likely to earn in the future from Limited. The 

respondent was paid a wage and he also participated 'in the profits; he coulp not 

tell us how much he had received over the years. The respondent did, not 

accept t~'T petitioner's assessment of total outgoings In 198.5 and 1986 ''tf'*~'" .. ' 
>.,IJ,t'.l:\ i:->ff~_·';(~'P;'·-· ··..:~:.<· --~~~- ·.··-~·!·•.1 .J''' ""'~~ -~-~~-,,_, 

£24,930 each year as an a.ccurate assessment; he would no't' have thought that 

even in 1985 he earned suffident to meet that kind of expenditure; he 

: 
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credit card for restaurants and hotels but this was genuine business expenditure. 

In November, 1985, the respondent commenced an affair with the eo-respondent 

as a result of which his life-style changed again in 1986 and he could no longer 

afford to use his bank credit card. 

We had the valuable assistance of Mr. Graeme Le Rossignol, Chartered 

Accountant, on the matter of the accounts of . Limited and 

the Guest House; the accounts of the Guest House are 

prepared on a calendar year basis; the first accounts of fVI 

Limited were for a thirteen month period from the 30th September, 1983, the 

date upon which the Company commenced trading, to the 31st October, 1984; 

thereafter the accounts were drawn on. a twelve month basis expiring on the 

3.1 st October of each year; allocation of fees did not prove an ·~xpendable 

income because such fees could be credited to a director's loan account. 

However, for our purposes we could take the income of the respondent from 

both sources to be 1983 - E8,750; 1984 - El~,200; 1985 - £12,400; 1986 " 

E 1l ,800. No figures were available in respect of the 

for 1987. Draft accounts were available for 

Guest House 

limited for 

the twelve month trading period to 31st October, 1987; no directors' 

remuneration had been provided for and the respondent had drawn only £3,150 

from the Company in total for that year. The accounts show a considerable 

fluctuation in the respondent's director's loan account. At the 31st October, 

1984, his loan account stood, at £ 15,000; at 31st October, 1985, at £13,21 I; at 

31st October, 1986, at £7,958; and in the draft accounts at £4,780. It is clear, 

therefore, that the respondent had drawn against his director's loan account to 

supplement his income. The respondent, in his affidavit of means, assesses his 

total taxable income for the year 1985 at £13,414. We are satisfied that the 
''\\!. 

figures we have cited can serve as an approximate guide for our purposes. The 

1986 aCC,OIJnts show an expenditure of £4,004 on. ~ntertain~··~+'"' 
i<J''· • • · ,.!:~' .. ~~!;;·,; ,··.:.:~<k·vrr.'l,',~r.'; · .. ;,.".· .. ~ ."'.,·I''"~<'··· ~~;1"'1!';·''· "~;t•,.t$.~t~?-~t,ti;4t. . .. , ,·;·,,.,,.,,,,"',''JIII 

compared with £281 in 1985 and £93 in 1984. In the draft 1987 ac•cOLnns 

figure is £21169. 
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salary in cash by means of a weekly cash drawing. Both the respondent and his 

father could draw cash from the Company on a sole signature. In the same 

way sub-contractors were generally paid in cash and when temporary labour was 

employed the wages would be paid in cash and no details were kept. As the 

respondent put it "the Company has to rely on my honesty". Similarly, on one 

occasion the petitioner received £1,000 from Limited as a 

design fee because she had done design work in respect <?f the ZeJJa Villa 

development. We are satisfied that Mr. Le Rossignol presented a true picture 

so far as he was able; figures can be adjusted, legitimately, for tax purposes; 
' 

he had to rely on information given by the directors; but he would not abet any 

fraudulent presentation of accounts. 

We are satisfied that the respondent has not been guilty of deliberately 

distorting the figures of his earnings. Limited made very 

substantial profits over a relatively short period but the whole of the 

respondent'• father's loan account, from whence the working capital had come 

originally, had been repaid. The information available to us Is sufficient to 

form a rough guide. Equally, we are satisfied that the petitioner has 

exaggerated the amount of expenditure necessary to maintain herself and the 

children. 

The contents of the matrimonial home are valued at £22,343. We .have 

already referred to a gilt by the respondent's father of £20,000. According to 

the respondent, this comprised two gifu of £10,000 each to him; the first was 

used to re-wire the property and Install a new kitchen; the second was used to 

purchase the furniture for the home. The petitioner says that the contenfs. of 

the home were purchased by the respondent and herself tor £9,000 to £10,000 

out of monies gifted to them both by the respondent's father. We have little 

doubt th~it';"~~ftaving regard to the respondent1s father1s gen~rous "'-~d1~Pos1t'io~~~.~h~~''~"·· 
,w~:·"· .-... ,,· . .-.~-.- ···~~~~··· •\:.;,·.,, ····~~),!'"llf"~~.b..~\IO::··"~~~!f:l2l\~l 

intended his gifts to be to both spouses jointly and that we should regard the 
.··ri~";t. 

contents of the home .as jointly owned, 
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Finally, because the activities of Limited have been 

wound down, the respondent works as a van driver/foreman for a building 

contractor and earns £160 per week. 

The Law 

Mr. Clyde-Smith told us at the outset that there was agreement between 

the parties on the issue of conduct. The respondent Is the guilty party; his 

adultery was the cause of the breakdown of the marriage; but his misconduct 

had not been gross and obvious as understood under English law. Counsel had 

agreed, therefore, to ,avoid evidence·' of the history of the marriage and the 

conduct of the parties. What the Court was required to determine was all 

financial matters between the parties, Including the question of maintenance 

fcir the children. Mr. Slater advised us that although the parties were agreed 

'' as to conduct, it had not been agreed that this marriage was ever a happy one 

: -1 - it was not. 
' ' lj 

The law to be applied in this case is to be found, firstly, in Articles 2&, 

29 and 29A of the Matrimonial Causes (Jersey) Law, !949, as amended. The 

relevant parts are as follows:-

"Article 28 

(1) Where a decree of dlvorce .... has been made, the court may, having 

regard to all the circumstances of the case including the conduct of the parties 

to the marriage and to their actual and potential financial circumstances .•.• order:-

(a) that one party to the marriage transfer to the other party to the 
. _,!,-,.::.. ':'l'"""·i.'<'-"'•>.'.;;o:.,,,.:.,. 

: .. ~,., .. "~arrlag~?r to ~ny ch_i·~-~(1~~.:-~-h~rt~~~-!!r_:,~~~~,~~~~~~.,-- .--.~~.; .. 
person as may be specified in the order for the benefit of such 
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t~at a settlement of any property whether real or personal to 

whi~h one party to the marriage is entitled be made to the 

satisfaction of the court for the benefit of the other party to ;he 

marriage or of any child or children of the marriage. 

Article 29 

(1) Where a decree of divorce .... has been made, the court may, having 

regard to all the circumstances of the case in~ludlng the conduct of the parties 

to the marriage and to their actual and potential financial circumstances 

order:-

(a) that one party to the marriage shall pay to the other party to the 

(b) 

(c) 

(d) 

marriage during their joint lives or for such other term as may be 

specified in the order such annual or other periodic sum for the 

maintenance and support of that other party as the court may 

think reasonable; 

that one party to the marriage shall pay to the other party to the 

marriage such lump sum or sums as the court may think 

reasonable whether or not any sum is ordered to be paid under 

sub~paragraph (a) of this paragraph; 

that security be given for the payment of any sum or sums 

ordered to be paid under sub-paragraphs (a) and (b) of this 

paragraph; 

that where security given under sub-paragraph (c) of .,this 
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whom such order of the court has been made as if it were an act 

or judgment of the Royal Court to which Article 13 of the Loi 

(1880) sur la propriete fonciere applied. 

(2) Without prejudice to the generality of paragraph (l)(b) of this Article, an 

order under this Article that one party to the marriage shall pay a lump sum to 

the other party to the marriage - .......... 

( 1) 

(b) ·may provide for the payment of that sum by instalments of such 

amount as may be specified In the order. 

Article Z9A 

Subject .to the provisions of paragraph (7) of this Article, where the 

Court makes an Order under Article .. 28 or 29 of this Law, then, on making that 

order or at any time thereafter, the court may make a further order for the 

sale of such property as may be specified in the order, being property in which 

or in the proceeds of sale of which either or both of the parties to the 

marriage has or have a beneficial Interest, either in possession or reversion. 

(2) Any order made under paragraph (l) of this Article may contain such 

consequential or supplementary provisions as the court thinks fit and, without 

prejudice to the generality of the foregoing provision, may include 

(a) provision requiring the making of a payment out of the proceeds 

of sale of the property to which the order relates; and 

(b) provision requiring any such property to be offered for sale to a 

I I 
person, or class or persons, specified In the order. 

~-,"'~~~.r:-, .. >l'M':':. 
;: 

(3) Where an order is made under paragraph. (I) of this Article on or after 
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(4) Where an order is made under paragraph (l) of this Article, the court 

may direct that the order, or such provision thereof as the court may specify, 

shall not take effect until the occurrence of an event specified by the court or 

the expiration of a period so specified. 

(5) Where an order under paragraph (I) of this Article contains a provision 

requiring the proceeds of sale of the property to which the order relates to be 

used to secure periodical payments to a party to the marriage, the order ~hall 

cease to have effect on the death or remarr!,age of that person. 

(6) Where ~ par.ty. to a marriage has a beneficial interest in any property, or 

in the proceeds of sale thereof, and some other person who is not a party to 

the marriage also has a beneficial interest in that property or in 'the proceeds 

of sale thereof, then, before deciding whether to make an order under 

paragraph (!)of this Article in relation to that property, it shall be the duty of 

the court to gl ve that other person an opportunity to make representations with 

respect to the order. 

(7) The provisions of paragraph (I) of this Article shall not apply in the "a se 

of an order made under sub-paragraph (a) of paragraph (J) of Article 29 of .this 

Law unless in such case an order Is also made under sub-paragraph (c) of 

paragraph (I) of Article 29 of this Law. 

{8) In this ,Article a reference to property shall be construed as a reference 

to property whether real or personal", 

The tests to be applied by the Court are set out In 
·t 

1 (J.J. 8 June 1987, as yet unreported) as follows:-· 

" ... • • • ,_,., -.lll-!;.,< .~ -~~-·~·v- ·~:IK"""'~~-';..:.1!!~~~ 

"The ratio decidendi of Urquhart -v-

as, in 

F -v-IJ 
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"ln Urquhart -v- Wallace the Royal Court approved the matters to which 

the courts shall have regard in exercising their powers. These were as set out 

in section S(l) of the Matrimonial Proceedings and Property Act 1~70, as 

follows:-

"lt shall be the duty of the court .... to have regard to all the 

circumstances of the case including the following matters, that is to say:-

(a) the income, earning capacity, property and other financial 

resources which each of the parties to the marriage has or is 

likely to have in the foreseeable future; 

(b) the financial needs, obligations and responsibilities whkh each of 

parties to the marriage has or is likely to have in the foreseeable 

futurer 

(c) the standard of living enjoyed by the family before the breakdown , 

of the marriage; 

(d) the age of each party to the marriage and the duration of the 

marriage; 

(e) any physical or• mental disability of either of the parties to the 

marriage; 

(f) the contributions made by each of the parties to the welfare of 

the family, lni::ludl~g any contribution made by· looking after the 

home or caring for the family; 

'I 
. , .. m.·,~-·· ··~·q#.J.!.f•;'¥t. ··"· )''l::;r·"'-•'"~- • .,..,.. .. , -.:1>4-~:~.r-;~11\io~~.~Ji~""· ...;~-..... ,.:.,..,.""·,-.-.~ .. ·":~·.<tNr'I~••Wlff~W~··~~ 

(g) in the case of proceedings for divorce or nullity of marriage, the 

value to either of 
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and so to exercise those powers as to place the parties, .so far as it is 

practicable and, having regard to their conduct, just to do so, in the financial 

position in which they would have been if the marriage had not broken down 

and each had properly discharged his or her financial obligations towards the 

other." (The underlining is ours)", 

After referring to a number of cases the Court, in F -v- lrJ said 

this:-

"The overriding principle, In all these cases is that set out by Lord 

Denning M.R. in Wachtel -v· Wachtel, at pag,e 842;-

'"In all these cases it is necessary at the end to view the situation 

broadly and see lf the proposals meet the justice of the case' 

"To ::;ummarise, therefore, we have to have regar'd to all the 

circumstances of the case, both financial and personal, and including conduct, 

viewing the situation broadly in the exercise of our discretion, and attempt to 

do justice to both parties." 

Mr. Clyde-Smith referred us to Jackson's Matrimonial Finance and 

Taxation, 3rd edition, at page 155 section 22 entitled 'Prospective assets and 

liabilities; money or property likely to be Inherited' 1-

"Section 25(1) requires the court to have regard not only to the financial 

resources and financial needs, obllgations and responslbiJJties which the. parties 
'~"' 

have at present, but those which each of them 'is likely to have in the ' 

foreseeable future', Accordingly, prospective assets have to be taken 

account, ~~d these have i~~-~~~ed a lump••·~~.~ pa~=~le on ret~~:~~~:~; 
to be received under settlements, and gratuities payable on discharge 

services• Where 
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capital on the happening of a future event; or they may make it appropriate to 

adjourn her application until that event occurs. Reference has already been 

made to the deduction of actual and notional liabilities; because of the duty to 

have regard to the foreseeable future, it is necessary to take into account not 

only the liabilities which already exist but also those which are likely to be 

incurred. The pro~pective assets and liabilities of the wife have to be taken 

into account just as much as those of the husband. 

"In many cases, the prospective asset consists not of something in which 

the party already has a vested or contingent interest but simply something 

which he or she is likely to inherit ... This is a prospect which may have to be 

taken into account, but problems can arise because of the uncer·tainty as to 

whether and, if so, when the asset will In fact be received and because of the 

' dif!iculty of ascertaining its value: In Morgan -v- Morgan (l977) 2 All E.R. 515 

., 
:'I 

I 
• ,,..,1 <·'I'' 

the wife was likely to inherit most if not all of her father's assets and the 

husband obtained subp~enas requiring him to give evidence about them. it was 

held that the evidence would be relevant and admissible, but that it would be 

oppressi•e to force the father to give it, and accordingly the subpoenas were 

set aside.n 

In Overland (nee Stanaway-lvey) -v- Overland (!980) J.J. 233 at pages 

240 and 2~1, the Court said this:-

"Two other matters need be mentioned here. First it is clear that the 

wife made no contribution from the financial point of view towards the 

husband's substantial assets which he inherited. Her contribution was confined 

to looking after her own children and running the household. She conceded in 

her evidence that the husband throughout the marriage had been extremely 
.. <~~n£~ "' ~, .. ,,. . ......... ~... .~IJ?r'*..,;;r.. 

generous ,a,nd we may 'therefore infer that had the marriage continued that. 
·•'<'I~'' .,:.r~fc ,, , .. ,-,,~..\~~; ··:<.{~~"1.',;:.... .., •. ,,.,,...,,'!", ~~.:;·~J(I·).:.'~~~~~~ :~·. 

generosity likewise would still have been shown to her by the respondent. 
~ .. 
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relevant in this context. lt is as follows "21. Good days coming. The standard 

of living when the parties lived together does not remain the sole standard by 

which payments are to be assessed. As it was put in one case, a wife may be 

right ''when she tells the court that throughout the married life the expectation 

was held out to her that good days were coming when they would be in a far 

better situation than they were at the time": when those days come she is 

entitled to the benefit of them. Quite apart from the "breakthrough", she is 

entitled to the advantage of an increase In salary, general or particular. A 

balanced view must be taken." Again, we, have approached this case i.n the 

light of the observa !ions of the author of this work." 

Mr. Clyde-Smith also referred us to Rakusen and Hunt's Distribution of 

Matrimonial Assets on Divorce 2nd edition Part 2 Chapter 4 at' page 43r-

"lt will be suggested in Chapter 5 that one of the greatest factors 

influencing the distribution of matrimonial assets is the very large emphasis 

that is to be placed by the courts on the provision of homes. However, if there 

Is one consideration which is more than emphatic and might be said to be 

paramount, it is the need to consider what are herein described a~ the 

'overriding requirements of dependent children'. Accordingly, it may safejy be 

stated that in nearly every case which comes before the courts where there are 

children, there is a simple and unalterable starting point. It is that the 

availability of the house as a home for the wife and chlldren should ordinarily 

be ensured while the children arc: being educated. The reason for this ,clear 

policy is self-evident. But as well as the desire to protect children as much as 

possible from the consequences of divorce, there may also be seen to ! be a 

desire on the part of many courts to protect and compensate the party (usually 

the wife) who is left with the financial, mental and physical burden of caring 

for the children of the family", 
. ·~'~ ,,, · • .,.,_, .... N, ,,.,,•n• '!le®'ill!fiWIIilllll>!>:i"r~ 

~~··~:."< ...... ·•. ·~·"· 

Jackson deals with adjustment and tne matrimonial home' In 
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"In Wachtel -v- Wachtel Lord Denning M.R. went on to comment on the 

situation in which it is the husband who leaves1-

'Conversely, suppose the husband leaves the house and the wife stays in 

it. If she is likely to be there indefinitely, arrangements should be made 

whereby it is vested in her absolutely, free of any share in the husband; or, if 

there are children, settled on her and the children. This may mean that he will 

have to transfer the legal title to her. If there is a mortgage, some provision 

should be made for the mortgage Instalments to be· paid by the husband, or 

guaranteed by him. If this is done, there may be. no necessity for a lump sum 

as well. Furtherm.ore, seeing that sh~, has the house, the periodic payments will 

be much less than they would otherw.lse be'. 

"The implication of this passage in the judgment is that there should 

. ,, generally be an outright transfer to the wife without any compensation to the 

husband except a possible relief from paying the mortgage and a reduction in 

periodical payments. Difficulties may arise in a case where the wife cannot 

pay the mortgage, or needs the full amount of periodical payments, or where 

the value of the property is such that the order would deprive the husband of 

what is in effect the only substantial asset. Subsequent cases have shown that 

there is a variety of possible situations which may have to be met with a 

variety of orders. In one such case the above passage was quoted, with the 

, following observation:-

'J think one may make this observation about judgments given In this 

court as to the application of the provisions of the Matrimonial Proceedings and 

Property Act J 970t they must be studied in the light of the particular 

circumstances of the case before the court. It would, I believe, be unfortunate 

if the very, flexible and wide~ranging p~;,.;.;·;; co~~~r.red ~;;· ih:'~-;;;;rr;y i~~o'"'""'''"' 
Act sh~';;I;tb't;~n's'id:~:J" by ih.; ·;~~f~;~~;~"·;~~~~~kf~~".i.J~11~~1:~". · 

' ,<,•',\·~.1' I :' ""'"' ... 

or that line of decision by the courts. 
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of this family, r do not think the passage Is helpful to resolve the problem with 

which we are in the present case confronted' (Chamberlain -v- Chamberlain 

(1974) I All E.R. 33, C.A., per Scarman LJ. at p.38)." 

In Mesher -v- Mesher (1980) 1 All E.R. 126 C.A., the, wife remained in 

the matrimonial home with the one chfld: she intended to remarry. The 

husband was also going to remarry, and he and his intended wife had bought a 

house on mortgage. The matrimonial home, which was in joint names, was on 

mortgage, but had a substantial equity. The court ·ordered that it was to be ,, 

held on trust far sale in equal shares, but was not to be sold until the child was 

seventeen, or until further order • 

Jackson's Matrimonial Finance and Taxation at p.216 says:-

"lt has been said that the Mesher -v- Mesher type of order, as It is often 

called, was never intended to be a general practice, and that in a great many 

cases it is not a satisfactory way of solving them, but there are cases In which 

it is appropriate. 

ln Chamberlain -v- Chamberlain (supra) the wife and three chil~ren 

remained in the matrimonial home, which was in joint names, and it was agreed 

that they should live there until the wife remarried or co-habited with another 

man, when it was to be sold and the proceeds divided equally. The husband lost 

his job and defaulted on the mortgage, and the wife had to compromise 

proceedings by the mortgagees and to pay the mortgage arrears and current 

payments. It was held that because of the change of circumstances the wife 

was entitled to a greater interest than that agreed and it was ordered that:,the 

property be held on trust for sale in the proportions of two-thirds to the VJife 

and one-tpird to the husband,' sale'"'not to take''plac<!.iintii'e~ery chllii~·-, .. 
.. ., .. !,~-"''""cl"-' .,,-.,, ... , ... _. "'"""''"'"~-ll(l!i'~~ llllilifi!~iblf ..... 

family had cease to receive full-time education, or thereafter wit out t e 
.. -, -~· ... 

consent of the parties or order of the court. 
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In Hector -v- Hector (1~7J) 3 All E.R. 1070 C.A. the matrimonial home 

was in the husband's name but was already held in equal shares beneficially, 

The wile remained there with four of the children. There was a maintenance 

order of £I a week for the wife and £2 a week for each child, The wile was 

working, and since the husband left she kept up the mortgage, rates, and other 

outgoings. The equity was about £4,000. The court ordered the husband to 

transfer his interest to the wife, reduced the wife's maintenance to a nominal 

sum, and gave the husband a charge on the house for £1,000 to be paid on the 

death of the wife, or on the sale of the property or on the youngest child 

reaching sixteen. 

Mr. Clyde-Smith sought to rely.on Smith -v- Smith (1975) 2 All E.R.I9. 

In that case both parties had equal beneficial Interests in the house. · There was 

no conduct aspect to be taken into account. The wife remained in the house 

" with the child of the marriage who had suffered from serious kidney trouble 

since infancy. There was a likelihood that the child would need the wife's 

continuing. help and care even after leaving school. The wife was unable to 

work full-time because of the need to look after the child during the school 

holidays. There was a maintenance order of £I a week for the wife and 0 a 

we'ek for the child and the husband did not have very much to spare. Latey 1 J. 

ordered the husband to transfer his interest in the house to the wife, in which 

event he· would be relieved of any obligation to pay rates, repairs or mortgage. 

The maintenance order was. left as it was. After considering Wachtel -v-

Wachtel, Mesher -v- Mesher, Chamberlain ""v- Chamberlain and Hector -v-

Hector, l.atey J, said:-

"In applying to the facts of a particular case the provisions of.. ss 4 and 5 
j-'lr- ~ ., 

of the Act of 1970 what further guidance is there from those decisions? In my 

view the t9llowlng emerges. Where the house Is the sole·''~rrfnc~'~rfa'"" · 

the .;_i!~~d~~·~:i[~~ ... ~~~f~*''i'""· 
.... ,. ...... -~.,. ·' 
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but that decision does not lay down any universal or general rule binding on the 

court. (2) The availability of the house as a home for the wife and children 

should ordinarily be ensured while the children are being educated. (3) When 

the children have ceased to be educated and the house is to be sold the husband 

and wife should ordinarily receive their shares absolutely. (4) If the wife has 

remarried or is going to re·marry he.r financial position on remarriage must be 

considered. If it is guesswork whether she will or will not remarry prospective 

remarriage should be Ignored. 

"With that guidance in mind as well as the provisions of the sections and 

not least the overriding consideration in the •words at the end of s 5(1) what 

should be the order in this case? There is no evidence to suggest a ll~elihood 

of the wife remarrying, With her daughter in fragile health the wife in unlikely 

to be able to embark on full-time employment for several years to come. The 

w.Jfe like so many wives when there are children has come off worse as the 

result of the breakdown of the marriage. It is a sad fact of life that, where 

there are children, both husband and wife suffer on marriage breakdown, but it 

is the wife who usually suffers more. The husband continues with his career, 

goes on establishing himself, increasing his experience and qualification for 

employment - in a word, his security. With children to care for a wife U$ually 

cannot do this. She has not usually embar~ed on a continuous and progressing 

career while living with her husband, caring for their child or children and 

running the home. If the marriage breaks down she can only start in any useful 

wa.y after the children are off her hands and then she starts from scrat.,ch in 

middle life while the husband has started from youth". 

Having referred to the terms of s 5(i)(a) and (b),((a) and (b) in Urquhart 

-v- Wallace, supra) latey J. continued:­
,-;.$, 

1 .. 1 
.... -,.;'.aj~;(~· ·.·~· 

"All that I 
"•.''-""~~·""''·'- ,.,...,, . ..,...,...,~.'!l-5;Jillliii1Jl1».'~'-" 
have just mentioned concerning many wives applies With ,the 
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Counsel for the husband contended that this is a case which should fall into the 

Mesher category. I do not think it does. In Mesher the central !act was that 

on the wife's remarriage the two families were going to be similarly placed and 

she had every prospect of security in the future regardless of the house. :And 

there are other substantial points of distinction as counsel for the wife urged, 

In the present case short of remarriage the wife on the long view is going to be 

much worse placed than the husband. I have considered too counsel for the 

husband's contention that the husband should be left with part of his half share. 

But in my view in this case that would do less than justice to this wife because 

I do not think that anything less than the whole equity would meet the 

requirement at the end of s 5(1). What Lord Denning M.R. said in Hector about 

the position of the wife had the marriage not broken down is very much to the 

point In the present case. lf the marriage had not broken down in 1969 the 

husband and wife would have remained together in the house wl th the children • 

. ,; She would have had the benefit of his earnings, payment of the outgoings, 

,; mortgage instalments and the like. She would have ··been secure. All that has 
: ~. 

gone. Furthermore in this case there is the important factor of the child's 

state of hearth. It does not at all follow that when she leaves school - at 17, 

say - she will not thereafter need a home with her mother and continuing help 

and care. With only half the equity, or indeed with anything less than the full 

equity, and no settled full-time employment, she would find it very difficult If 

not impossible to get a new home with a new mortgage in the Bournemouth 

area which Is where her an9 the child's roots are. The husband with a recard 

of full employment since youth giving him a strong position in the labour 

market would be far better placed if he wanted to start buying a house on 

mortgage. l'qr all those reasons in my judg.ement in this case the right order is 

that the whole of the husband's half share in the house should be transferred to 

the. wife." 
. ~ .. ~~-- ~---.. _,.,,_,.,'!"-~- .- ----·.-·.-- - --~ .... ·-~;;• ~""'~-~--,...r••\1'1',1.. . ··,\fr ~· .. ~~~---

'I , 

·,~,.,._.. ···--~-~~~~-"i'>''""''~'''''"''""' . ..;~·$--~+ ... o!ii~­
The husband appealed. The Court of Appeal dismissed the appeal and . ..... ~: .. ....... . ... 

Latey J•s comments were cited with approval. 

' - ' 

' ··~ I ,,~~~~~~f*!'~~;_;~~~~~t~·d·~·~~ .. ~~/,:'~~~ ' 
~· ~ f , r ' , , - ' .. , - . 

' \ J ' ' 1\' ' - • J - ,• ' '. ' ' 
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An approach similar to that in Chamberlain -v- Chamberlain was adopted 

in Alonso -v- Atonso (1974) 118 Sol.Jo. 660 C.A. where there was an order 

vesting the house in independent trustees, one nominated by the husband and 

one by the wife, on trust for sale as to two-thirds for the· wife and one-third 

for the husband; the trust not to be executed (unless by agreement or by order 

of the court) until the wife's death, the end of each child's full time education 

or the youngest child attaining twenty-one1 the wife to be able to reside there 

till sale. 

Jackson, at page 217, comments on Chamberlain -v- Chamberlain and 

Alonso -v- Alonso as followS!-

"This type of order has certain advantages. From the wife's point of 

view it is preferable to the basic 'Mesher -v- Mesher' type of order because 

although it provides for a sale it also means that she will have a larger sum 

with which to buy another property. From the husband's point of view it Is 

preferable to an outright transfer because it gives him the prospect of 

receiving some of the capital which is tied up in the house, However, the 

effect of any order in relation to the matrimonial home has to be consi(:le,red 

together with other questions of ancillary relief. If the interests in the house 

are varied, this can be done in whatever proportions may be appropriate, 

Similar results can be achieved by means of a deferred charge". 

Mr. Clyde-Smith also referred us to Martin -v- Martin (1 ?77) 3 AB E.R. 

762 C.A. However, we do not think it assists us. That case decided that it is 

of primary concern that the parties should, if possible, have a roof over his or 

her head, whether or not there be children of the marriage, that needs can far 

outweigh resources in Importance and that the court must weigh each individual 

case on ~t~ merits, weighing up~~h side's reso~r~;;~arid t~~i;;s"fo':~- .. 
-~ ... ,.,.,, -· .. ··. . .• ,.. .,._, , ...... ' ., ... ~ ....... "'\,.,.•! ...... _ .... ii/Jit• "' ··~·tt'Jf .. 'illil''i"-lll'll't 

neither party is rendered homeless. 
,.,~'t};·· ....... -~!" .... ~:.fr. ·. ~~~~~~ .. ~-•<~--. 
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Counsel for the petitioner also relied on Rakusen and Hunt Chapter 10 

p.2!9 'The Clean Break', In particular, he relied on Hanlon ·V· Hanlon (1978) 2 

All E.R. 889 C.A. which Rakusen and Hunt report under the sub-heading of 

'Desirability of crystallising parties' interests in former matrimonial home once 

and for all', at p.222, 10-!02 as follows:-

"The matrimonial home had been purchased in the sole name of the 

husband, although during the 14 years of the marriage the husband and wife had 

contributed equally in money and work· to the family. The parties had now 

lived apart for over five years. The wife remained in the house with the four 

children while. the husband, a police officer, now lived in a flat provided 

rent-free by his employers. The judge at first instance ordered that the house 

be transferred into joint names on trust for sale in equal shares, the sale to be 

postponed until the youngest child, then 12, had attained 17. 

"Ormrod I..J. said that it was not right to regard the interests of the 

husband and wife In the house as being equal because the wife had, in the five 

years since the separation, maintained it and looked after the family and would 

continue to do so until they left home, and had therefore made a very large 

contribution to the family. As one half of the equity on the eventual sale of 

the house could not produce a sum suffident to enable the wife to buy another 

home for herself and such of the children as were still with her, it would be 

wrong to make an order which would have the result of forcing the wife to 

leave the house when the youngest child attained the age of 17, As she was 

willing to forego any further periodical payments for the two children, who 

were under 17, the proper order was to transfer the house to the wife 

absolutely. 

"Otr,nrod L.J. said (at page 
·-·~· ..... '•''"')~~!;;· ·!·' 

the kind of case which could be 
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neither party would know where ultimately they were going to be. 1t seems to 

me far better that the parties' interests should be crystallised now, once and 

for all, so that the wife can know what she is going to do about the property 

a.nd the husband can make up his mind about what he is going' to do about 

rehousing". 

Whilst not disagreeing with the general approach Mr. Slater stressed the 

need for the Court to consider the provision of a home or accommodation for 

the respondent. He referred us to Ostroumoff -v- ·ostroumoff (nee Martland) 

( 1979) J.J.I25 at page 132, where the Court ·said this: 

"We agree with respect,. with the observations of Ormrod L;J, in Browne 

(formerly Pritchard) ·V· Pritchard (197 5) 3 All E.R. 721 at page 725 (although 

the parties here are of rnuch more substantial means than those in the case 

cited) that property right< are ancillary to the family. The learned Lord 

Justice also said on the same page:-

"lt is therefore to the provision of homes for all concerned that the 

court should direct their attention in the first place." 

We summarise the principles to be applied:- We must have regard to all 

the circumstances of . the case, both financial and personal, and including 

conduct, viewing the situation broadly, in the exercise of our discretion, and 

attempt to do. justice to both parties. We must Mve regard to financial 

resources and needs, obligations and responsibilities which each of the parties Is 

likely to have in the foreseeable future. Thus we must take the prospects of 

inheritance into account. A very large emphasis must be placed on the 

provision of homes, but the paramount consideration Is the requirements of the 

depend~'~;:1:~i.:'.~,n;!,,~~~r·t·;:h~\a.';-s·j' .. ;;v~~e~ry,./~l';~~~·~;~c~~~;~;~~i;~;;; 
is guess work whether the· n 
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whole of one spouse's Interest in the matrimonial home should be transferred to 

the other spouse. A 'clean break' whilst attractive and to be encouraged, is 

not appropriate in all circumstances, especially where the interests of the 

children are paramount. Decisions of the courts can never be better than 

guidelines. They are not precedents in the strict sense of the word; there are 

no rigid categories, and the aim must always be to meet the justice of the 

particular case. 

Submissions 

Mr. Clyde·Smith sought an order ,that the whole of the respondent's 

Interest in the matrimonial home, both property and contents, be transferred to 

the petitioner, The petitioner seeks "a bigger slice of the capital" l,ecause of 

special factors of which, it is urged, there are five l) The matrimonial home Is 

a large house, owned by four parties jointly and for the last survivor of them; 

2) a substantial Income is produced by that asset; J) the erratic earnings and 

economic position of the respondent make it difficult for the Court to' make 

any kind of meaningful order as to maintenance; 4) the wealth of the 

respondent's father and his close business relationship with the respondent; and 

5) the petitioner's very limited earning power. It was also urged upon us that 

the children reacted dreadfully to the divorce - they were devastated • both 

have suf!ered emotional problems and, therefore, it is desperately important 

that' the matrimonial home be secured for them until the daughter, se ' is 

twenty-one years of age. If the respondent's property rights were to be 

transferred to the petitioner, she would abandon her other claims. Her share of 

the matrimonial home should, be increased to compensate for the loss of 

inheritance prospects. If the petitioner receives the home and contents, and 

retains the income from the flat and car-parking, she would be prepared to live 

on it, wit~out maintenance tor the 'children, The'·'·'dean· break•···prlnclj)1i!:"has'"''..,."''' 

it . ...,1.-.. thl~,...._ •.. ,,...,.,~q''~~''l''·'-~-~~!'-~"~'~•:••ir•.-.t'lll••'~ mer . n s cas~. - · . .., . 
'"'\ , .... ; .... ,, ...... 



' ' ' 

\ ........ 

- )0 -

However, Mr. Clyde-Smith accepted that there are what he called 

'technical' difficulties in this case1 l) The joint ownership by four people; he 

suggested that as between the petitioner an9 the respondent there should be no 

sale until se was twenty-one years of age and that then their share of the 

proceeds of sale should devolve to the petitioner; 2) Because the respondent's 

parents could demand a sale, a share of rents, or occupation, there should be a 

nominal order for maintenance of the petitioner .until S<=- attains 

twenty-one years of age, with liberty for the petitioner to apply for the order 

to be varied or for a lump sum to be paid should the respondent's parents so 

act; 3) The possibility that the respondent could die before SC had attained 

twenty-one years, with the result that upon, a sale, the petitioner's share would 

be reduced to one-third, could be adequately dealt with by means of insurance, 

Mr. Clyde-Smith went on to propose a complicated insurance arrangement 

involving assignment and re-assignment of an existing policy and the creation of 

a further new i~surance policy for seven years. 

Finally, the whole of the contents should be included with the transfer of 

the property. 

Mr. Slater argued that if the Court were to make an order which 

transferred the whole of the respondent's capital to the petitioner and if, after 

that, the relationship with the respondent's father were ·not to continue, then 

this would result in considerable injustice to the respondent. 

He proposed that the petitioner and the respondent's share in the 

matrimonial home should be realized; this would release capital of 

approximately £100,000, which would represent an accumulation of capital to 

the parties to the· marriage. This sum would be available to purchase a suitable 

Mr~'5f&1re1"~ubrnltt,ed !'sl~te ~. 

~~ 
alternative property and leave some 

agents' ,~· ;;{;~' ;~I::"rs~·~"1i;~~AI~t"~ 
market at less than £100,000. 
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be the earlier, the property to be purchased in joint names. Mr. Slater 

accepted that in those circumstances there would have to be an order for 

payment of maintenance. ,But the petitioner should obtain full-time 

employment. Mr. Slater invited us to put the petitioner's income at £5,000 per 

annum and the respondent's at £15,000, a total of £20,000. He submitted that 

the respondent should pay one third of the £20,000 by way of maintenance for 

the children, i.e. £6,666. Also, he should pay maintenance to the petitioner to 

bring her income up to one third of the joint earning capacity. In an attempt 

to achieve a dean break the. maintenance to 'the petitioner should be 

capitalised and paid as a lump sum. If it were possible to obtain a suitable 

alternative house for less than £100,000 the lump sum would be paid out of the 

difference; if not, the respondent might raise it by way of a loan. 

Mr. Slater argued that the benefit of his proposals over others was quite 

simply that they did not depend on the continued goodwill of other parties, nor 

did they seek to impose upon the parents of the respondent any obligation to 

conilnue to subsidise the petitioner and respondent. 

As to the contents of the matrimonial home, Mr. Slater argued that the 

home was much larger than required, that if an alternative property were found 

it would be a smaller property which could be furnished with perhaps half the 

contents and, therefore, that there should be an equal division between the 

parties, 

In reply, Mr. Clyde-Smlth pointed out that the Court had no power to 

order the purchase of an alternative property, which could be overcome only by 

a consent order, which would be fraught with difficulty, since the respondent 

would want the cheapest house possible to be bought. He claimed that the only 

"a11ernatl~~ .. wOuJt'SrtOalroW' ·th~=:r~On:t:ff o{~~r~~~~~~·~.~(-:1.~,~~~~ 
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unreported) in which the Court had apportioned the proceeds of sale of the 

matrimonial home as to two-thirds for the wife and one-third to the husband, 

with a view to going a long way towards providing each of the two parties with 

a secure home. 

Conclusions 

lt is very sad that this matter has to be decided by the Court because it 

is impossible to do so, with justice to all, without consideration of the position 

of the parents of the respondent who were not convened by either party. This 

is a matter which should have been de,alt with by negotiation between the 

parties, their respective legal advisers, and with full participation of . the 

respondent's parents. 

As Mr. Clyde-Smith said, In his opening remarks, the Court will have no 

control over the respondent's parents in the future. 

lt seems that both Counsel envisaged a sale of the whole property at 

some stage. The approach of Mr. Clyde-Smith was confusing. On the one hand 

he sought an order to require the respondent to transfer the whole of his 

interest in the matrimonial home to the petitioner now. We observe that that 

would not be a transfer of an undivided quarter share in the property so that 

the petitioner would own a half share and the respondent's parents the other 

half share1 it would be a transfer of property rights - the right to enjoy the 

property jointly with three - as the result of transfer, two - other eo-owners, 

with a contingent right to the whole by survlvorship. On the other hand he 

asked for the status quo to be maintained until se ' is twenty-one years of 

age, when the property would be sold and the petitioner. would receive one half 
· .......... ~ .• ·.-:. ·:~"·:•:~'<!.1i'll':( • ............ • -~~- ""'""' · ',.1. .,.;:.;·~ ·A:J1t'11.1:ill a"•· 

of the pr<~c;eeds, t.e. her share and that. of the respondent. Mrj Sla~er. solght ~n .. 
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immediate sale of the property, at ough he did not say so - he asked only that . 
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require the respondent's parents to join in the sale. Such a step is, of course, 

possible having regard to the decision of the Court in Le Sueur (nee Luce) -v­

Le Sueur (1968) J.J.889. In that case th~ Court held-

"That the words giving rise to the right of survivorship are words of 

limitation only and in rio way inhibit either joint owner from putting an end to 

the indivision". 

The judgment in Le Sueur -v- Le Sueur 'was considered in "In re 

d<!grevement Bonn - Representation of Judiclal Greffier." (1971) J.J. 177 J, 

where, at page 1783, the Court interpreted the judgment:-

"The judgment was to the effect that either joint owner could'put an end 

to the indivision, not that the Plaintiff could sell her undivided share to a third 

party, which would still have left the defendant in a state of indivision with 

that third party. 

"The only ways in which Mr. and Mrs. Le Sue<lr could end the indivision 

were by one disposing of his interest to the other, or by both selling the 

property to a third party, or by their physically dividing the property between 

them, 

110ur conclusion is, as we hav~ said, that a joint owner of real property 

in Jersey does not have an interest which he can aJienate without the 

participation of his eo-owner." 

But neither Counsel drew our attention to, nor addressed us upon, the 

provisions of paragraph (6) of Article 29A of the Matrimonial Causes (Jersey) 

. L~w, !94~, as ~;,~~de'c!; ;_;;i)t(;1f"p;'~'ts'" that where a p~rty. to'":'~~riage""~~~"'•'""' 
, ~~·"'""'- '"' ".....,...... . . ~·'iii!Wi'*,''*•••·~···~-·~~-,,.. .'f] 'itllilWi'll n 'IWJifl"litf* · 
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Here, the respondent's parents do have a beneficial interest In the 

property. They are "some other persons who are not parties to the marriage". 

Therefore, we cannot make an order for the sale of the property until we have 

given to the respondent's parents an opportunity to make representations to us. 

The problem which we face here is, so far as we know, unique, In all 

the authorities cited to us, and which we have reviewed at some length, the 

property was jointly owned by the spouses alone, or owned by one of the 

spouses alone. Here the property is owned by the ·spouses and by two other 

persons, not in equal shares, but jointly and for the last survivor of them. 

We accept that this was a long marriage, lasting sor:ne seventeen years 

before the breakdown and that the cause of the breakdown lie! wlth the 

respondent who committed adultery and left home. That conduct must be 

taken into account and the petitioner must be compensated for her care of the 

respondent and of the children, for her work in the establishment of the 

matrimonial home, for her work In the guest house and Ior the loss of potential 

inheritance • 

No evidence has been put before us as to prospective remarriage or 

cohabitation of the petitio.ner. Therefore, because it would be guesswork 

whether the petitioner will or will not remarry we ignore prospective 

remarriage (v, Smith -v- Smith supra). 

Furthermore, we accept that the needs of the children are paramount. 

We have no doubt that the children suffered from the divorce and we can well 

accept that the damage to teenaged children can be greater than that to very . .. . :' 

young children. The children have been housed in some degree of luxury. As 

,~:: :·..:..~.;~ .• ~"-~~~·-:e:,r~58?~R;~~~~:g~~· .. ;w~e~:~~·~~~m~o~d~·~·"!""~~~~!!!!~::~ ... ~ every you could hope for." 
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for maintaining the matrimonial home until se attains the age of 

twenty-one years or until she leaves the matrimonial home, whichever shall be 

the earlier. 

However, we are not persuaded that the petitioner could not now take up 

full time employment. The petitioner says that it is really necessary for her to 

be at home by about two o'clock p.m. because there have been emotional 

problems with the children and . SC returns home at about ).45 p.m. Whilst 

we do not wish to encourage the idea of "latch-key" children, we observe that 

· SG is nearly fifteen years of age, at which age many children leave school 

and take Up employment. We do not believe that se ' would suffer hardship 

if her mother were employed full-time, provided the home and Its contents are 

preserved and protected for the benefit of the petitioner and the . children. 

We accept that, on the authorities, the provision of a home to both 

parties to the marriage has now reached a stage of some considerable emphasis 

and that it is of primary concern that the parties should, if possible, each have 

a roof over his or her head. But the respondent is housed, albeit In a 

one-bedroom rear flat in the guest house, the continued occupation of which 

beyond. the 25th December, 1990, is uncertain. The fact that the respondent 

does not enjoy the same luxury as the petitioner cannot weigh heavily with us, 

having regard to his conduct and the paramount needs of the children. We have 

little doubt that if he should lose the occupation of the flat, he wiiJ be 

rehoused in other aGcommodatiOfl belonging to his father or be otherwise 

assisted by him. 

There is no doubt that the 'clean break' principle Is an attractive one. 
~- .., ~··,.~ ·/'(~ ... , 

The law encourages spouses to avoid bitterness after family breakdown and to 

settle the)(mon~y ~and proper.~)i'proolems. Pift'·-~"'''· 
-,~~~=~~ e~~to put:~~·~~~~~":'.:~~~~~~~ .. 
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continue to. contribute to the maintenance of the chlldren1 e.g. the school fees 

and the allowances that he presently pays. The right of the petitioner to claim 

periodical payments must be kept alive, in c~se the respondent's parents, or the 

survivor of them, were to force a sale of the matrimonial home, demand a 

share of rents or require occupation, with consequential loss to the petitioner 

of the income from the flat and parking-spaces, or part of it. 

We must take into account the prospect that the respondent is likely to 

inherit further assets from his father. The pe·t.itioner described the 

respondent's father as an "extremely wealthy man", The respondent did not· 

deny that his father is wealthy. But weajth is comparative and we have no 

evidence Of extreme wealth, and, under the authority of Morgan ~v- Morgan it 

would be oppressive to force the father to give evidence about his means. We 

know that he sold a property for £275,000. Of that amount he has some 

£70,000 invested In the matrimonial home, from which he derives no benefit. 

He has a half share in M Limited which owns 18, Pomona 

Road, St. Helier, which cost £26,.500. He owns 8, Hope Street, St. Helier, 

acquired as long ago as 1962. He owns land at Trinity Hill, St. Helier, 

purchased in 1982 for £25,000 - we have judicial knowledge of the fact that he 

is unlikely to obtain the necessary consents to develop that land which is 

probably of little value excepf as a long-term speculation. He owns 'Brookside' 

St. Martin which he purchased for £41,000 but no evidence was put before us 

about the intended development. The respondent said it was a partnership with 

somebody else. He purchased "Sous l'Eglise", 4, St. Luke's Cottages, for 

£65,000 but on the same day gave registered charge upon it for the full amount 

to Barclays Bank plc. On the !8th December, 1987, he purchased St. Moritz, 

64, The Esplanade, St. Helier, for £1,2,000 which the respondent considered to 

be excessive. lt may be that his total assets do not exceed by very much the 

£2751000 that he received for his property In Bellozanne."'"'We""'d~~CJ'~ 

···- · because· .>r' ~nc;;rtainty we· C:tn~t';gJ1tfr~ii~i""111~~i'~~~n~~~~ 1ftfilfl[11i:IPr:.-
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would leave the petitioner as one of three eo-owners of the property, with a 

potential right· to the whole, contingent upon survivorship. She would be 

dependent entirely upon the continued goodwill of the respondent's parents. If 

she lost that goodwill and the property were sold, she would be entitled to one 

third of the proceeds of sale and would be in the same position as if the 

respondent were the first of the four eo-owners to die, which, if such event 

occurred before se attains the age of twenty-one years, would 

disadvantage her. On the other hand, if that goodwill remained and both the 

respondent's parents died before se attains the . age of twenty-one years, 

the petitioner would become the sole owner of the entire property and, 

effective.Iy,. _the resp()ndent would be "deprived of his inheritance in that 

property. The legislature has provided, at Article 26 of the Matrimonial Causes 

(Jersey) Law, 1949, for the cessation of all successoral rights and Interests on 

the dissolution of marriage. It is true that what might happen in the present 

case would not be inheritance by the petitioner from the respondent, but, yet, 

it would in effect be tantamount to the inheritance "by the petitioner from the 

respondent's surviving parent of what he, the respondent, might otherwise have 

inherited, albeit jointly with the petitioner. We do not think that the 

respondent's conduct, which it is agreed has not been gross and obvious, should 

disentitle him to any part of his father's investment in the matrimonial home. 

Accordingly, we must look for another solution. We believe that, in the 

special circumstances of the case, the solution is to be found in the decisions in 

Chamberlain -v- Chamberlain and Alonso -v- Alonso (supra), 

But, because of the provisions of Article 29A(6) which requires the 

respondent's parents to have the opportunity to make representations with 
·"' .. •: .. ,' - ;if 

respect to the order b~fore we make it, this will be by· way of a draft of the 
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1) The matrimonial home, 

should be sold; this would require the co-operation of the 

respondent's parents or, In default of ·such co-opera'tion, proceedings in 

"licitation" by the petitioner and the respondent against the respOndent's 

parents. 

2) The sale ordered to take place under paragraph (1) of the Order should 

be deferred until the daughter of th~ marriage, se. 1 shall 

have attained the age of twenty-one years or until she shall have left the 

matrimonial home, whichever is the earlier. In the event that se 
should die before she has attained the age of twenty-one years, or if 

she should leave the. matrimonial home before the son of the marriage, 

s· p had attained the age ol twenty-one years, the ·sale would 

continue to be deferred until he, S P 1 had attained the age 

of twenty-one years or had' left the matrimonial home, whichever was the 

earlier. 

3) When the sale shall have been completed, the share of the nett proceeds 

of sale attributable to the petitioner· and respondent should be divided between 

them as to two thirds to the petitioner and one third to the respondent. This 

would mark the greater needs of the petitioner and the conduct of the 

respondent and would enable the petitioner to purchase a smaller alternative 

property. 

4) Because the home must be preserved for the benefit of' the children for 

a period which could be in excess of six years ana because we do not think that 

the petitioner should be required to account to the respondent for wear and 
~- -~ .~ '"J\: ... 

tear, depreciation, and replacement of the furniture ·and other rn'oblliary 

effects,"';t'si';~~ld~~~~t 'the "~J\~11.,...· ...... ,., 
home as set out in 
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5) In order to protect the petitioner against any unforeseen adverse 

circumstances which\could deprive her of the Income from the flat and/or the 

parking places or make it impossible for her to remain in employment, we 

should order the respondent to pay to the petitioner until the sale ordered to 

.take place under paragraph (!) of the Order shall have taken place and the nett 

proceeds distributed in accordance with paragraph (3) of the Order, the annual 

sum of £I towards the maintenance and support of 'the petitioner. 

6) The respondent should pay the school fees ·incurred for the continued 

education of the children of the marriage at VIctoria College and the Jersey 

College for Girls respectively and for any further education thereafter agreed 

upon l:!y the parties or, In default of agreement, sanctioned by the Court.· 

7) The respondent should continue to pay allowances direct to the children 

of the marriage as at present, i.e. £40 per month to. SP and £30 per month to 

SC . When SC attains the age of sixteen years her allowance should be 

increased to £40 per month. The legal obligation to pay such allowances to 

terminate when the children respectively attain the age of twenty-one years. 

8) The respondent should pay to the petitioner the sum of £500 per annum 

towards the maintenance and support of the children of the marriage, such 

annual Sljm to be reduced to £250 when S p attains the age of twenty-one 

years or !eaves the matrimonial home, whichever shall be the earlier and to 

cease altogether when se attains the age of twenty-one years or leaves the 

matrimonial horne, whichever shall be. the earlier.. We have in mind the claim 

of the respondent that he pays for school clothes for the children and 

contributes to their non-school clothes and that we consider the petitioner's 

estimated expenditure on new clothes for the childr;-~ .. :to be grossly 
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l 0) The respondent should continue to pay the premiums on the lour Ji!e 

insurance policies listed In the schedule annexed to his affidavl t of means, but 

the policies should be held on trust for th~ benefit of the petitioner and the 

respondent in equal shares. 

I!) The whole until further order. 

12) The respondent should pay the costs of the divorce; but liability for the 

costs ol the present matter should be apportioned as to one third to the 

petitioner and two thirds to the respondent. 

lt is necessary now for the re~pondent's parents to be convened in order 

that they may have the opportunity 19 make representations with respect to the 

order. No procedural rules have been enacted and there are no precedents to 

guide us. Therefore, we are going to ask the Greffier to write to the 

respondent's parents or their legal adviser in order to convene them to appear 

before us in order that they may have that opportunity . 

... --· ............... -~···· .s .• t!_Ut&'l-.-.. 
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