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Jurats Baker & G ruchy 
• 
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Nigel Donnelly 

Appeal agamst conviction in respect 

of one infraction of Article 16 

(amended) of the Road Traffic (Jersey) 

Law, 1956. 

Advocate S.C.K. Fallot for the Crown 

Advocate P.C. Sine] for the Appellant. 

JUDGMENT 

BAILIFF: Mr. Donnelly, the appellant in this case, appealed against his conviction 

by the learned Relief Magistrate on the 20th September, 1988, of an 

infraction of Article 16 of the Road Traffic (Jersey) Law, 1956, that is to 

say driving a motor vehicle on the road m St. Brelade at 1800 hours on 

Sunday the 26th June, 1988, whllst unJit through drink or drugs. 
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The case raises an interestmg pomt. The Important facts are that 

Mr. Donnelly was seen by Constable's Offtcer Williams m company wnh 

some people who were behavmg m a way that gave nse to suspicJOn on the 

part of Constable's Officer WJ!ltams. It Js perfectly true that the dnving of 

the appellant m no way drew Constable's Officer Wdliams' attention. It was 

really the behavwur of the people to whom he had g1ven a ltft and in 

particular of one of the men, who was urinating in the road, which drew the 
' attentiOn of Mr. WUJiams, and he reported the matter to the police. After 

that there is some confhct of evidence as to uming. The first poliCeman, 

P.C. Shmgles, stated that he received the call and arnved at Mr. Donnelly's 

house in Oongola Road, (and I think we can take due knowledge of the fact 

that tt 1s two or three mmutes away from "The Robm Hood" public house) 

where he found Mr. Donnelly's car badly parked, but that was accounted for 

by the evidence of Mr. Donnelly about the difficulty of parking there. He 

found the rad1o was still on and Mr. Oonnelly later gave an explanation that 

1t was the kind of radio wh1ch, If you turned 1t off, would occaswnally turn 

1tself on agam. He also found the car unlocked, and Mr. Donnelly gave 

evidence that he d1d not Jock hJs car; and we do not thmk the questwn of 

lockmg or unlockmg the car IS of great significance: What was more 

Important, he found the engme very warm. He then ascertamed that Mr. 

Don ne lly had gone to the "Robm Hood" public house. There was a conf het 

of tJmmg. He stated that he found Mr. Donnelly m the public house and he 

was told by h1m that he had drunk half a pint of beer and the off Jeer saw 

the pint glass half empty in front of h1m. In the officer's opmwn Mr. 

Donnelly was under the mfluence. Mr. Donnelly saJd that he had been in the 

"Robm Hood" for some five to ten mmutes. The poHceman was not told of 

what came to light later m the course of the tnal, when Mr. Donnelly had 

stated that on arnving back home, he had helped h1mself to some whisky 

from a bottle whtch he had then thrown away into a sk1p whiCh was near hJs 

house, and that in the pub he had had two "Bacardts". The evidence in 

regard to the "BacardJs" was supported by the defence witness, Mr. Ramsey, 

who was an employee of Mr. Donnelly. There was some discussion about the 

effect of stale alcohol but we do not thmk that is particularly relevant. 

Actmg Sergeant Hairon gave ev1dence that at 1925 hours, Constable Shmgles 

had told him that there was somebody m the station ·suspected of bemg 

"D.I.C." and that Acting Sergeant Hairon saw the accused who told him that 

he had drunk quite a lot. He was unable to tell htm when he had actually 
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dnven the car. D.C. Attwood had been on duty at St. Brelade at 1800 hours 

and he arnved at Pol!ce Headquarters, according to h1s ev1dence, at· 1930 

hours and he commenced mterviewmg the accused at 2000 hours. Samples 

were taken from the accused of h1s blood and unne and the Analyst's report 

was rece1ved 1n evidence. Advocate Smel now says the report was 

inadmiSSible; but m fact 1t was rece1ved in evidence. The only agreement 

he made with the prosecution was that he would not requ1re the Analyst to 
• 

be heard m evidence. if that was so, then there is an mference that he d1d 

not object to the report's gomg 

1nad m 1ssible. The po1nt was 

m, and it cannot be sa1d that 1t is now 

not argued before the learned Relief 

Magistrate; 1t was accepted as being put in; neither IS the accuracy of the 

report m dispute. Therefore it was admitted. I w!ll come to the question 

of whether th1s sort of ev1dence IS admissible m th1s case in a moment. The 

report shows an alcohol content of 230 m!lhgrammes per l DO m1llllitres of 

blood and 284 m!lligrammes per 100 millilitres of unne wh1ch are very h1gh 

figures. 

That, m basic outl1ne, are the facts of the case. There are a number 

of add1t10nal pomts to wh1ch Advocate Pallot drew our attention and 

Advocate Sine! likewise, but we do not thmk 1t necessary to go mto any 

further detail. 

The pomt at 1ssue 1s whether the learned Rel!ef Magistrate was 

entitled (the f1gures themselves in the report not bemg m dispute) to receive 

such figures as ev1dence at all, and whether the Crown had succeeded m 

discharging the burden of proof that at the relevant time i.e. 6 o'clock, m 

the evening in St. Brelade the accused's condition was such that he was 

comm1ttmg an mfraction of Article 16 of the Road Traffic Law. According 

to the accused he had drunk some three pmts in the course of the afternoon, 

plus the whisky and Bacardi. Advocate Smel said that even if the Analyst's 

ev1dence were accepted in the absence of more deta!l from the Analyst as 

to the effect and the time of the breakdown of the alcohol etc., the type of 

scientific ev1dence whJCh the Analyst usually gives, the Magistrate was not 

entitled to have regard to those figures. It follows that If he were not 

entitled to have regard to those f1gures, there was not very much else upon 

wh1ch the accused could be convicted and therefore he was entitled to be 

discharged. 
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In support of h1s submission on this partiCular point Mr. Smel cited 

(and we agree with both counsel that these cases were m fact relevant) the 

case of R. -v- R~ehards (197 5) l W.L.R. 647. There the defendant was seen 

by a witness at the wheel of a car whiCh had been mvolved m an acc1dent 

(and I am readmg from the headnote). When the police constable arnved 

the defendant had left the car, but he returned some twenty mmut es later 

and told the constable that he had been home and had had one drmk but had 
• 

not been drmking before the accident. He subsequently provided a 

laboratory test specimen for analysis wh1ch showed 172 milligrammes of 

alcohol per l 00 mtllilitres of blood. He was charged with two offences: 

f1rst, with having dri~en over the blood alcohol level contrary to Section 6/l 

of the Road Traffic Act 0972) (of which we do not have an equ1valent here) 

and secondly with being unf1t to drtve through drink, contrary to Sect10n 5/1 
of the 1972 Act wh1ch is in simtlar terms to our own legislation. In that 

case of course Mr. Smel pointed out there was some direct evidence as to 

what he had been domg; he was approached by a neighbour to whom he was 

offensive and he was found slumped over the wheel of a car. In that 

particular case the relevant passage is to be found commencing at page 135: 

"Before 1962 (and th1s 1s to do With blood tests of course) a motonst 

had to be persuaded to submit to such tests. If he refused as the Jaw 

then stood no adverse mference could be drawn from his refusal". 

And then the learned Judge goes on to cite the passing of Section 2 

of the Act of 1962 wh1ch allowed inferences to be drawn. He goes 

on: 

"The wordmg of SectiOn 2 of the Act of 1962 is substantially the 

same as the wordmg of Section 7/ l of the Act of 1972". (And the 

Act of course of 1972 is the Act under which he was charged for 

having been over the actual statutory hmlt). He goes on as follows: 

"The mmor differences wh1ch occur are due to the fact that under 

the Act of 1972 a procedure for measuring breath has now been 

admitted as part of the statutory procedure so it follows then that 

from 1972 onwards scientific evidence of the kind wh1ch was given m 

the present case became admissible under the statute; it has always 

been admissible at common law. Later in 1962 m R. -v- Somers 
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the admtssibility of the kmd of evtdence whrch is now be.ing 

constdered m the present case. It adjudged that evtdence of that kmd 

was properly admissible". 

On page I 37 referring to the actual Section 5 which IS our Article: 

"It is important to look at Section 5 of the Act of 1974 because that 

Section embraces more than one offence. Sub-section l reproduces 

Sectwn 6/1 of the Act of 1960, sub-section 2 also reproduces another 

part of the old Jaw, Sect1on 6/2 of the Act of 1960 as arne.nded by 

Section 32/1 of and paragraph I of schedule 1 of the Road Safety Act 

(J 96 7) namely by prov idmg that a person who when m charge of a 

motor veh1cle which is on the road or other public place (and he 

mterposes here) - but not dnving a vehtele - 1s unf1t to dnve through 

drmk or drugs shall be guilty of an offence. Dealing w1th an offence 

under Sectwn 5 the Court has to consrder f1tness to drive. Fitness to 

dnve may depend upon all sorts of circumstances, the amount of 

alcohol shall make one man unftt to dnve does not necessarily make 

another man unfit. That is a fact of life". 

On the authorrty of that case Advocate Smel has submitted that the 

learned Relief Magtstrate was wrong in Jaw to admit the ev1dence at all of 

the Analyst. l cannot fmd anythmg m that judgment whiCh would support 

that submission. In my opinion the Court has always admitted evidence 

from the OffJCJal Analyst m common law on many occaswns and I cannot 

fmd it rmproper to allow 1t now. However, there was a further case which 

would be perhaps more in point than R. -v- Richards wh1ch was dec1ded on 

sllghtly different facts and realJy is based on a slightly different section of 

the Enghsh Road TraffiC Jegtslation and that is the case of R. -v- Durrant 

(1969) 3 All E.R. Here the man had an acc1dent he then went and had a 

double brandy and 1t showed on analysis of his blood sample that he had 126 

milhgrammes of alcohol per I 00 millilitres of blood agamst the prescnbed 

limtt of 80. There the appeal was allowed and the conviCtion was quashed. 

At page 1358 Parker L.J., says thm 
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"So the pos1tion IS simple, the case that he made at the tnal was that 

the only alcohol that he had consumed pnor to the acc1dent was at 

lunchtune that day when he had two pints of beer and a gm and 

tome. That was some f1ve hours before he was drivtng. But he sa1d 

that having parked h1s car he was so shaken (and he d1d suffer minor 

injunes m the acCident) that he went into a public house and had a 
• 

double brandy. It was 1n those circumstances 1t was said at the trial 

that the analysis of a blood test was false in that 1t d1d not disclose 

the amount of alcohol in the blood at the time of driving but only at 

the time the test was made". 

Th1s was the very point made by i\dvocate Sine!. 

Advocate Pallot has sa1d that he distmguishes between the facts of 

th1s case w1th the very high blood alcohol figures and the facts of that case 

where the blood alcohol ftgures were considerably less. He put it in thts 

way that the blood alcohol f1gures of Mr. Donnelly were "dramatiCally 

higher", and therefore the learned Rehef Magistrate was entitled to convict 

by asking himself whether he was satished that the amount of alcohol whJ<:h 

had been consumed after the drivtng had been proved, was msufficient to 

affect the f1gures of the Offtc1al Analyst's report. 

The Court has dectded that the learned Rehef Magtstrate was entitled 

to come to such a conclusion, if he wished to disbelieve the evtdence 

tendered by the defence. On the evidence of the pohce, the learned Relief 

Magistrate was satisfied that only half a pint had been drunk by the accused 

after he had been drivmg. If the Relief Magistrate wanted to accept that 

evidence, we cannot say that he was wrong to do so. If he did accept that 

evidence, and it would appear that he did from his judgment, then he was 

entitled to have regard to the fact that the amount of alchohol whiCh had 

been consumed after the accldent was neghgible and thus, this case could be 

dtsttnguished from that of R. -v- Durrant and the Relief Magistrate was not 

prevented from taktng th1s into account m accordance with the deosion in 

R. -v- Richards. That being so we have come to the conclusion that the 

appellant was properly convicted and the appeal 1s dism1ssed. 




