
ROYAL COURT 

(Samedi Division) 

I st February, 1989 

Before: The Baddf, Sitting alone. 

Between James Barker Plaintiff 

And Barclays Bank PLC 

Determmat10n of plea in bar, 

ra1sed m the defendant's answer 

to the plamtJff's statement 

of claJm. 

Advocate P.C. Sine! for the plaintiff, 

Advocate W .]. Bail hac he for the defendant. 

JUI:GMENT 

' 

Defendant 

THE BAILIFF: This particular judgment concerns the second of the pleas m bar 

which the defendant bank entered to the action mstituted by the plamt1ff, 

namely that at the time the plamtdf, through h1s advocate, instituted the 

action, whJCh was on the 11th February, 1986, he had no locus standi because 

on the 31st May, 1985, an order had been made against his property, both 

real and personal, that ts to say an order for a degrevement and realtsatwn. 
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The sequence of events, I thmk, are worth settmg out. As I have. said, 

Mr. Barker's property, both real and personal, were made subject to judicial 

process on the 31st May, 19&5. On the lOth of October, 1985, there was a 

recommendation by two Jurats that notwithstanding the degrevement and 

rea!Jsat10n, Mr. Barker should be allowed to make a remtse de biens. 

However, on the 29th October, 19&5, the Royal Court refused to allow him to 

make the remise de biens, and as a result of that Mr. Barker mstituted 

proceedmgs by way of doleance, on the &th November, 1985. As I have said, 

he instituted the present proceedmgs, in Jersey, on the 11th February, 19&6, 

To conclude the cycle of the mam events, on the 21st March, 1986, the 

Superior Number accorded Mr. Barker his doleance, and the remise again got 

under way. I am not concerned with what happened after that because what 

the Jurats did or did not do, or agree or disagree with Mr. Barker, IS not 

pertinent to the present judgment. 

The posJtJOn JS that at the time Mr. Barker sent or caused to be sent 

the summons starting the present action against the defendant, h1s property, 

real and personal, had been dealt With by the Royal Court, a degrevement 

and realisation had been ordered, and attorneys had been named to conduct 

the proceedings, in accordance w1th the statutory law on the subject. 

Therefore the questiOn whtch I had to ask myself was th1s: what rights does 

a perSOn ln that pOSitJOn haVe I dunng degrevement and realisatiOn 

proceedings, to institute a claim. From readmg the papers 1t ts clear to me 

that the claim which Mr. Emi<er says he has against Barclays Bank, arises out 

of a failure, he says, by the bank to honour certain undertakmgs it gave in 

relatiOn to one of his properties m Jersey. The detalls of that undertakmg 

are not Important for the purposes of th1s judgment. But there is no doubt 1t 

IS a claim whtch, if pursued satisfactonly, might result in a substantial 

payment to Mr. Barker. One would therefore normally expect to have, as 

part of the evtdence to substantiate that claim, some documents. 

lt Js now worth looktng at the relevant article of our law dealing with 

the questiOn of realisation, the "Loi (190lJ.) (Amendement No. 2) sur la 

propnete fonCiere", and the relevant article, Article 5. (I should add here 

that 1n th1s case there had been, I think, at one stage, a desastre but that 

had been lifted, so again the question of desastre does not arise). ArtiCle 5 

states: 
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"S'll n•y a pas eu de desastre prealable" (well, there had been, bur Mr. 

Mr. Barker had been remstated, so that do~sn't apply) "sur les btens du 

cessionnatre, l'Attourne sera tenu de prendre possession sans dela1 et 

d'avotr la garde des bien-meubles, titres, papters et evidences du 

cess10nnaire desquels il prendra inventaire". 

It seems to me, as I have said, that if there were in existence any 

papers to substanttate Mr. Barker's cla1m, as there may be, - and I don't wtsh 

to express a view on that, I've no evidence one way or the other - then the 

attorneys would have been entitled, m fact would have been reqwred by the 

law, to take possession of all those papers, when it would have become clear 

to them that amongst those papers would have been some that showed the 

existence of a possible claim agamst Barclays Bank, and they· would have 

included such a claim on the inventory. lt states therefore m the second 

paragraph of Article 5: 

"L'inventau'e termme, l'Attourne precedera a operer la rentree des 

dettes actives du cess10nnaire". 

So that 1t 1S a question of the attorneys' deciding whether the debts 

whiCh are due to the cesslonnaire are good or bad or whether they should be 

pursued. It says clearly: 

"S'il lu1 est necessa1re d'avotr. recours aux tribunaux 11 pourra 

pourswvre le recouvrement desdites dettes tant en vacance qu'en 

terme, queUe que soit la nature de la re-clamation". 

It really 1s qUJte a simple p01nt and although I am very rndebted to 

Mr. Smel for h1s careful research and mterestmg submtssion that I should 

make a distinction between title and usage wh1ch I intend to do, nevertheless 

there 1s nothmg m the law, quite the contrary, wh1ch prohtbits the attorneys, 

from takmg action, not only to recover a s1mple debt; for example - J thmk 

tt is common knowledge that Mr. Barker was in the wine trade - had 

somebody bought some wtne from him and owed htm some money for the 

wme. J am unable to see any difference m prmciple between that sort of 

debt and a putative claim wh1ch 1s also a debt and which we have here. It 

is really qUJte a simple point as I say that the attorneys have the nght to 



take all the papers and it follows from that right and from the1r legal duty 

to enforce those cla1ms, that that nght IS vested in them. That does not 

mean to say that the1r title to that nght exptres 1f they choose not to pursue 

it during the term of the1r attorneysh1p, lf I can call it that; not at all. Just 

as the Royal Court dectded (which deciswn was upheld in the Court of 

Appeal) that the nghts to Mr. Barker's property were in abeyance until the 

fmal act of the d'egrevement and not untll the real!sauon only 1 the same 

position, J thmk, anses m the case of 'biens-meubles'. Mr. Smel suggested 

that I look at the posltwn where the V1comte IS se1zed of the property of a 

person "en desastre" and suggested that there was a comparison to be drawn: 

where a person "en desastre" can make an application in his name 1t followed 

that a person under "realisation" could likewise make an appl!cation in his 

own name. do not flnd the analogy to be exact. The questiOn ts not 

whether someone m Mr. Barker's position can come to the Court to make an 

application. [t JS conceded by Mr. Ba1Ihache that someone in his position can 

always come to the Court to make an applicat1on and that IS all that was 

being done m the case of someone "en desastre". Th1s goes beyond it; m th1s 

case a person's goods are subject to realisation and the attorneys have a duty 

under ArtiCle 5 of the 1904 Law of mstituttng an act1on of their own mot1on. 

lt seems to me that by analogy if the attorneys do not w1sh to pursue 

the action, 1t IS so to speak left on ice unt1l after the matters are concluded. 

If, of course, they notify the cess10nna1re that they do not propose to pursue 

it, he will of course be entitled to come to the Court to ask for d1rectlons, 

but that 1s not to say that it gives h1m the nght of h1s own motwn under the 

Circumstances to launch an aCtlOn. Therefore on this particular pomt r fmd 

for the defendant. 
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