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iR o= TS e_i:k
(Samedi Divisionm)
GIR Apxi, 1990
COYMISSIONER

Md. P.H. L& CRAS
JURAT THE.HON, J.A.5, COUTANCHE
JURAT ¥,J. LE RUEZ

BROADLAND ESTATES LIMITED Plaintiff

SAMUEL HENRY ALFRED LAPIDUE ¥irst Deferdant

COESOLIDATED HOTRLS (CHANNEL ISLANDS)

LIMITED Secnnd Iief‘enéant
ANT
ROBIN GEORGE BILLINGSLEY Plaintiff

CONSOLIDATED ROTELS (CHANNEL ISLANDS)
LIMITED - ‘ Tirst Defendant

QAMUEL HENRY ALFRED IAPIDUS
{Second Action)}

AND
HUGE GILL Plaintiff
CONSCLIDATED HCTELS {CHANNEL ISLANDS)
LIMITED Defendaut
{Third Action) : .

The present proceedings arise as a result of the sale of the Grand

Hotel in 1988,

The negotiations leading fo the sale were so conduched
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that no less than three Plaintiffs commenced proceedings claiming that they

wers entitled to commission on the zale.
#

Az all three claims related to the sale of the same hotel, and asz a

good many of the facts on which each Flaintiff wished to rely wers, to some

extent, common betwesn them, the (ourt ordered not the consolidation of the

proceedings but that all three should be heard at the same time,

After the proceedings had started in the Royal Court, the first Plaintiff,

Broadlands Egtates Limited, requested leave to withdraw, There being mo

objection from the Defendants, +%he Court acceded fo that regquest, with by

agresment, no order as fo costs,

This then left two Plainitiffs in the field, each claiming a different

51l
Both claims were disputed by the Defendants,

Mr, S,H.A,. La.;éidus told the Court that prior to October 1988,  the Grapd
Hotel had been crwi;teﬁ by the 5.H.A. lepidus Ssttlement {a Settlement made for his
family) through Consolidated Hotels. It was clear to us that he was, whatever

the office he held, effectively the prime mover,
Mr, Gill, whose evidence was not contested by the Defendants, described
himsel! as a sales and marketing consuliant, He had had, he said, previous

dealings of 2 satisfactory nature with Mr., 8,H.A. Iapidus who bad asked him

if he would be interested in selling the hotel, Not wnaturally, Mr, GIll

said he would bes a commimsion was discussed of 1% up to £124m. and 13% above
that figure with which Mr, Gill was content. Confildentiality was stressed by

Mre S.H.4. ILapidus ("Mr, lapidus") and, in due course, on the 16th May 1988,
the agreement was put into writing when Mr, lapidus wrote tc Mr. G131 ag underi-

7T confirm that if you introduce & prospective buyer of whom we mmst
approve and complete negotiations to our satisfaction we will pay
you 1% on the price obtained plus an additional payment of %% on
any price we accept abowe £12,5 Million, Ko one, however, must

be approached without our consent,
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The price on which commission is payable would bs the price we obtain
gither for the sale of the freshold property znd the three properties

in Peirson Hoad or the price we obtain for the shares of the Grand

Hotel Limited which company owns the Grand Hotel and the three propertiss

in Peirson Hoad,
¥e are, of course, ineluding in the price the fixtures and fittings and

‘moveanle furniture except for specific persomal items which I have loaned
"o the Grand Hotel, +these mostly being the painting in the hall, =2

musber of Le Capelany and some prints, s

There is a possidility that the three properties in Peirson Read would
be excluded from the sale om the purchaser's option and therefore, any
future sgale of thege propertles by ourselves would not come into this
reckoning. . -

Finally, we must reiain the right to refuse any offer from any source
apd the right to sell to any person or persons remain with us, We also

mzst retain the right to withdraw the property or company from a sale
at our complete discretion without disclosing any reason in which case

there would be no fee payadle,™
The last peragraph way ineluded, we were told, because Mr, David Kirch

had an option on the hotel which Mr, Iapidus thoughit, correctly as it

transpired, that he would not wish to exercise.

Before this letter was written, Mr, G111 had, in late Merch 1988, met

a friend of hiz a Mr, T. Kitchen, an Accountant in Jersey and mentioned that

he had & leading hotel for ssle, In mid-April, Mr. Gill told us, Fr. EKitche

rang him and asked him to speak to a Mr, Hamilton who, we were told, 1lives in

Cuernsey, He did go, and as a result of the conversation which he reported.

to Mr. Llapidus, first received from the latter the letier we have set out
above, Having received it, Mr. Gill wrote to Mr. Hamilton om the 25%h Méy

to confirm an arrangement to which he said Mr, Hamiliton had agreed on the 25th

Moy,

YTurther to our recent discussions, I have now recelved written
confirmation of commission from the Proprietor of the hotel concerned.

T regret that it will be imposasible for me to pay you half a2 percent
as we discussed, 1 am however, able to offer you a fixed sum of
£25,000 (twenty five thousand pounds) on the successful completion of
a sale to a party or parties introduced by you, =zt whatever price,.

I do hope you will understand my positlon - ag I said, I am acting
more as a friend of the Proprietor than as his agent, and do not ‘
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gexpect thersefore, o receive normal agency rates of commission,
I look forward +to hearing from you soon.® )

It is at about this time that Mr. Billingsley entered the scens., He

told the Court that he had heard of the proposed sale from Mr, Tangwy, whom
he had met during a. previous sojourn in the Island, who had, in turm, heard
it from Mr. Ea.znil"{;an. Thias evidence was confirmed by Mr, Tanguy who addsd +that
Mr, Billingsley ha&, esarlier, pointed out fo him in no unecertain terms that

if there were any property business in the Island he would be likely to have

wvailting cllents, .
Mr, Billingsley described himself as a financier with marny contacts in

the hotel world,
Faving spoken twice to Mr, Tanguy, he hari, he said, rmg Mr. lapidus

at his home and tc&ld him that ke would have a elient to purchase the hotel,

By his account Mr, ‘Lapiﬁius was very pieased and asked if he could send him a
financial package with all the relevant information to satisfy the olients,
Mr, Billingsley askeci Mr, Lapidus if Mr, Tanguy could bring it uwp to London,
to which Mr, I;apid’u’s repiied thai 1{ must be broughiby ¥Mr. Gill, whom ¥r.
Billingsley regarded as just a courier. Mr. Biilingslay‘went on to say that
- he had discussed with Mr. Lapldus the question of a commission and indeed that

this diseugsion h&é been initiated by the latiter who t0ld him that he had

offered Mr. Gill a commission but that il he, Mr. Billingsley, sold the

hotel he would be regarded ss the main person.
¥Mr., Lepidus, however, denied that Mr., Billingsley had spoken o him at

all before Mr, G111 went off to Iondon with the papers, To start with, he

said, M, Billingsley would not have had his telephone nuwber which was ex—

directory., THe added in cross examipation that he did not know that the papers

were to be left with Mr, Billingsley, adding that if he had gooken to Mr,
Billingsley on the telephone and satisfied himself as to his credibility
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{which, =as we say, he denied) then the doouments could have beemsent by post

gr Mr, Billingsley could have come to Jersey to pick them up,
Mr, Gill's evidence was also quite contrary to that of Mr, Billingwley.

He stated that Mr, Hamilton had telephoned him bedween the 6th and 9th June

and had agked him t¢ prepare & package to be t‘a.ken by messenger to London.

This was already, it would seem, parti prepared and on the 10%th June Mr,

Lapidus wrote to Mr, Gill enclosing the documents, This letter includes the

followings:-—
"¥ou zlready will have the plans so please find enclosed,

VYaluation to use as you think, we couwld exclude Pierson Heamd and
therefore the price is m. £16 approx but feel we should get offers

below this of say 5% to 10% if we can
T suppose speed is the essence now the market has woken up, Lets

get an offer,™

Fe added that he had been wrged My Mr. Lapidus before he went to be
disereet, as he was fo hand the documents to a party he d4id not know for a
purchaser he did not know and that he had {to decide when he got there whether 1
hand the package over, It was his opinion, he said, that Mr, lapidus did net

¥now who was to receive them and that he took his nmowledge from him; another

reason, he sald, for him to go with the documents,

There is however no doubt at all as to the immediate next step, although

thare is 2 considerable confiict of evidence aé to what transpired there.
On 11th June, Mr,., Gill went up fto¢ London and met Mr, Billingsley at
the Sporting Club in Park Lane, |
Mr, B3illingsley's account of the meetinz 1s that Mr, Gill gave him the

package which had been prepared (but which did mnot contain an aerial photograph

which he required} on behalf of Mr. lapidus; that he asked Mr, Gill if he were

getilng commissicn to which he {Mr. Gi11) replied that he was just "getting a
drink™, well, £20,000, because Mr, Lapidus vas a friend of his, following

which Mr, G111 asked him if he could get a comission from his client, whose
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name he (Mr. Billingsiwey) did not disclose, Mr, Billingsley told him, he

says, +that this was impossible, They discussed, he said, +the documents

very briefly, as he had seen that everything he needed was thewre, The

meating lasted two and 2 half kours, during which they discussad other

things over lunch, _
He gave Mr., (i1l he said no hint that he had spoken fto Mr, Iapidusz as

the latter d4id not say that he had at that time spoken to him (Mr. Billingsley).

M, Fillfs account differs in ceriain marked respecis. He staied that

upon his arrival, Mr. Billingsley asked if 1t were the Grand Hotel; +that he
nad undertaken {(fo Mr. Hamilton} not to ask Mr, Billingsley who the prospective

purchasers were; and that he was assured by Mr. Billingsley that there was

only one prospective purchaser, a major Northern brewer,

Following this, he said, comnission was discussed. He told Mr. Billingsls

that he was & friend of the owner and would not get the normal 2% commission to

which Mr, Biilingsley replied that he (¥Mr., Gill) was not to worry as he Mr,

Rillingsley, would be paid by the buyers, an assertion thai be repeated in

eross examinationi and added that he (Mr, Billingsiey) would look after ¥r.

Hapilfon, Mr, Billingsiey did not aszk him, he added, nor did he volunteer,

what he was receiving, In cross examination he went further and added that

¥r, 2illingsley had not told him he was getting commission from Mr. Iapidus,

gnd further that he was not aware, as it was put tc him, ihat his function

was to hand over thé documents to Mr., Billingslesy who had alrsady been

instruected.

Following this, onee he was reassured that there was only one buyer they.

started to go through the paperg, and Mr. Gill stated that he also went over
the sales argupenis which he would have used had he %Yeen attending a presentatior

They were there well over two hours; price was discusazed as were the three

adjolning guest hobges and the possibility of gelllng a wines and spirit

buginess {RDF} owned by the Defemdant.
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Following the meeting, Mr. Gill stated that reported briefly to Mr,

Iapidus by telephone that same day, and spoke to him again on the following

Monday and arranged a meeting for Wednesday 15th June. He also wrote to Mr,

Hzmilton on the 15th June in the following terms :—

MPurther to our telephone conversation yesterday, please take this
letter as formal withdrawal of my written offfer to you of commission

on the Hotel, and of my subsequent verbal offer.
I understand from the prospective buyer's representative, that he is
arranging for your commission to be paid by the purchaser,”

Leaving for a moment, the progress of the sale in Jersey we turn to

Mr, Billingsley's activities in England,

It is common ground that, oprior fto the meeting with Mr, Gill and in

anticipation of the receipt of the package, Mr. Billingsley'had arranged a

meeting with representatives of De Vere's;
Having obtained the aerial photograph via Mr. Tanguy, he went, with
his partner Mr, Williams, to Warrington on Sunday 19th June and met representa.

tives of De Vere's at 9.30 a,m. on the morning of Monday 20th, Among the De

Vere's representatives at the meeting was Mr. A.H. Hunter, the-property

nanager of De Vere'é which was a subsidiary of Greenall Whitley PILC. The

package was discussed, De Vere's were interested, and arrangements were made

by Mr. Billingsley for Mr, Reed and Mr. Hunter to come to Jersey which they did

on the 27th, 28th and 29th June.
At the meeting in Warringtoh on the 20th June, Mr. Hunter stated that he

asked Mr., Billingsley whether he was locking for commission from De Vere's and

that he (Mr, Billingaley) replied that he was not. Mr, Hunter said he made it

guite clear that there would be no commission payable to him by De Veret?s, Mr.

Billingsley, he said, assured De Vere's that he was not looking to them for

commission, as any commission would be dealt with elsewhere,

We should say at once that we accept that Mr., Hunter did make it clear to

Mr, Billingsley that no commission would be paid to him by De Vere's, and that
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Mr. Billingsley accepted it, and second that had Mr, Billingsley subsequentTy

tried to put them off they would have sought fo contact Mr, lapidus direct;

and, third that it was from $his meeiing that the sale of the hotel finally

resulied.
Mearnwhile, :‘Ln the Island there had been further movement in the affair,

Apart from Mr, Gill's evidernce as tc his imedfate actions to which we have

adverted, Mr, Billingsley's friend Mr. J.B. Tanguy had been busy on his behalf

in the Island, first of ail prior fo the mesting in Warringbon,
Mr. Tanguy stated he was an Architectural Consultant and had previously
worked for Messrs. Speakman Sayers & Paritners in consequence of which he knew,

in a professionzl capacity, bath the Hotel and Mr. lapidus,

He had head from Mr, Hamilton in Guernsesy, with whom he was éaqua,in“bed,

trhat the Grand Hotel was for sale and in conseguence had, as we stated above

informed Mr, Billingsley,

FPollowing further telephone conversations, Mr, Billinguley had reguested

him te aet as courier to take papers to ILonden, though he 4id net know who had

aszked for the package, Mr, Tanguy had however told him that the most useful

item would be an merial photograph which he told him was available ard which

he got from his old office after speaking to Mr., Iapidms,

In his evidence in chief, Mr, Tanguy placed thisz call as being about

16th June, He had tslephoned Mr, Iapidus at his home from the Grand and had

been invited round., He explained his mission amd his involvement with Me,

Billingsley, 1in response to which Mr. Tapidus said he atill wished his

representative, Mr. Gill, to take the documents to london, but that he waa

by all means to get the photograph and sepd it as well,
Mr, Tanguy, ';'having expiained the amount of work which Mr, Biilingsley

had already done suggesied that Mr. Lapidus might comsider & commission of 2%

to Mr, Billingsley and that Mr. Gill might be deal with separately, He



understood, he said, that Mr, Iapidus waes happy so far and would arrange with

Mr, Billingsley, Having failed %c get something formal, he them, with Mz,

Lapidus! permission, %elephoned 3o Mr, Billingsley and then passed the

telephone to Mr. Iapidus for him %o speak. I% was, he believed, their first

contaet. We should note however at this point fhat Mr. Billingsley in his

gvidence claimed thas he had already reached 2 verbal agreement with Mr., Iapidu:

before the 11th June.
After some copversation he heard Mr. Iapidus say that he did understand

$he amount of work which Mr, Billingsley had dome, that he should get a

commission and that this would be sorted out - a i:epetiﬁon of what he had

said to Mr. Tanguy before the felephone call, He added that i% seemed o him

that there was ne alf way meebing point between the itwo.
Mr, Lepidus on the other hand stated that he did not know of the meeting

between Mr. Billingsley and De Vere's hefore it ﬁo&k place, but only

subsequently from ¥r, Gill (he believed) anizm: the date and time of the

meeting at 2,30 p.m. on June 20%h, that iss, on the afterncon of the day on

which Mr, Billingsley met Da Vere's in Wa.rrlngton,
¥r, Iapidus stated that at the meeting Mr, Tanguy had told him that De

Vere's were interested, that he, Mr. Tanguy was to be the messenger to go

to Mr. Biilingsley, that Mr, Tanguy had said he thought Mr, Billingsley

dessrved and ought to get commission and that he (Mr, Tanguy) was there to

negotiate if, to which Mr, Iapidus replied, so he said, that he would have

to meet Mr, (i1l apd that there was only one commission to be paid,

He was adamant that thers were no telephone ealls, whilst Mr, Tanguy

and that Mr, Tari.guy did not telephone Mr, Billirgsley on that
he had never spoken fo Mr, Billingsley,
at which, he

wag there;
opeasion. At that time he said,

It wasleft, he said, 1that he would arrange another meeting,

told um, he wanited Mr. Gill to be present as it was evident that Mr. Billingsle
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had the documsnis arnd could be claiming comnission,
In cross examinzation Mr, lapidus relterated that the meeting with Mo,

Targuy tock place on the 20th June and not the 16th, that i% 4id net last

very,long and opined that it ccouwrred as a result of Mr, Billingsley having

been told in Warrington that he would not be retained by De Vere's.

It is ocur view that, given the conflicting accounts, it is of great

importance %o estadblish t};é date of thiz meeting between Mesurz. Tanguy and

Iapidus.,
It is common ground that a meeting was held between Messrs. Ilapidus,

Tanguy and (ill on Juns 23rd to which we will ecome in due courze, Prior %o

this meeting, which he says he called because of his meeting with Mr. Tanguy,

Mr, Lepidus dictated, possibly en the 22nd, a long letier to Mr, (111 which

he dated and signed on the 23rd in order to hand It over at the meeting on thet

Tt had been typed he said by his secretary at The Grafd, The letier was
It

daya

a Jlung oney; and although it is oul of sequence we reproduce it here,

read as followgi-

"Tavid and I have become increasingly concerned regarding the proposed
meeting with Board Members of either Greensll Witiley/de Vexe's due
for next Monday and Tuesday, because of what i3 appsaring {0 be a
claim for commission if the hotel is sold.

I feel I ought to get this lstter {o you before the meeiing with John
Tanguy and certsin peipnts from it ¢ould then be made clear %o him
because in certain respects there ig a hint of a fype of blackmail.

As you know the hotel iz net generally for sale and it hes only ever
beer offered on a one to one basis gither by you or by Devid and I
direot. Ve have always sald that if anyone came along with the right
price then the hotel could be for sale.

We have no reason to alter that position, therefore, what has
happened is indeed very surprising. I accept that fact that you
cbtaired a contact wia Terry Kitchen which led you to take a

package of documents %o London on the 11th June, 1988, and il you
remeieerT insisted that you took them rather than a messenger, whom I
learned yesterdsy was suppose to be John Tanguy. 7Trn London at ihe
Sporting Club you met a Mr, Billingsley, an ex resident of Jersey,
who informed you thai he had clients who wished to be very smecretive
but had s desire to buy a hotel in Jersey, I understand he told youn
they were people of subsiance and there were to be three or four board
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mestings culminating in a meeling in the Forth of Tngland last
Monday, 20th June, 1988, and Mr., Billingsley made 1% known to
you that he was not concerned about 2 commission in respeci of
himself, This we have always understood and surely must de

true because I understood that he had sat in on a board meeting
ani sould not have done that without being on some sort of a
retainer from the people with whom he sa%, especially as we are
led to understand that they are a public company,

This has been my understanding wntll a few days ago who T was
amazed to receive z call from John Tanguy who said ke wished to
ges pe with some urgency, that 1t was very important and that it
affected me persomlly., When I met him he pesed the question as
to whether you had spoken to me about him and frankly I did not
counect Billingslsy with him, but he then told me that he was
connected with Billingsliey and I immediately reslised $then where
the gurestion of the aerial phelograph came from, He intimsted
that and he thought that he wag due for some commission from you
and T think T mede it clear that you and he would have %o come to
an arpargement regarding any commission, He also told me that
Billingeley was a personal friend of his and still required the
aerial photograph anpd he said he kmew where there was one and
this in due course was sent on to Billingsley.

Various conversations have gone on about the price and they differ
from your end as to John Tanguy's end and we have now learned that
John Tanzuy is suppose o meet, bring them to the hotel and ]
introduce them to David., Whereas I understoed from your angle
that they are being looked after and will make themselves known -
somatine on TPuesday. ALl T can say iz this is extremely strangs
for Board Members of a public company and the way this has been
handled makes one wonder with whom one is dealing, T even had a
hint from John Tanguy that Fobin Billingsley could prevent these
two directors from coming over if he feld inclined to do so.

This is obviously a ludicrous situation and T cammot believe that
two directors of a public company who express a gefious Interest
in Jersey, when there is a willing geller at the right price,
could be prevenied or persuaded not to come by a condact becaunsge
of certain persons not being satisfied with how the commission

side iz being handled,

We have to say that there will be only one comaission paid 1f the
sals is succesaful and therefore, any commission has to come from
you and as far as we are concerned, we need to be assured that we
azre dealing with people of indegrity, that we kmow their names,
that we know that they are serious pegotiators and that they will be
met and introduced to the owners of the hotel on 4 proper basis.

Finally, I must say that it ie strange indeed that more information
has not been available and T am sure the gentlemen concerned being
members of the board and these are the only people wewould wisgh %o
talk to, would be as dismayed as we are, if they knew of the
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ramifications that have gone on, Whatever conclusion this reaches
will now be entirely up to Dmvid and I on the gssumption that we

are dealing with two important pecple and I would =may that, the
less individuals to do with the sale now, wunless appointed by us,

the better.”
In addition we were referred to Mr, Iapidus' diary which merely had

WP in i% for the 20th Jume and to Mr., Tarnguy'ssdiary which had entries on
the 15th (2 hours) and the 16th {3 hours) with the mention of "™r, H", by

wiich he stated he meant Mr, Harry i.e, Mr, Lapidus, and not Mr, Hamilton,

nothing for the 20th and further eniries for the 22pnd (4 hours), the 23rd

# 4 pems {no time involved put down) and the 24th at noon with Mr. Gill.

He admitied that the days wers somebimes incomplsie and that he did not

always keep his diary sorupulously,
i farther pointer ecame from Mr., Hmter who confirmed that the aerial

photograph had been produced to the mesting on the 2041 June in Warrxington.

Last on this point Mz, lapidus' Secrefary, Miss Faren Hughes, was

called, 5he had known M, Tanguy 2s & result of his employment with the

Architects., ©5he stated that she had met him in the summer of 1988 on &

day when she got back from lunch and found a message on her desk from
another employes of the Hotel saying that Mr, Tenguy was asking to speak

to Mr., Iapidus sz it was to hie advantage, Ghe telephoned Mr, Iapidus and

told him about it and told him that Mr., Tanguy was coming back, When he

did so at about 2,30 p.m. she told him thet he could speak to Mr, Lepldus.

He did so privately and spoke for a few minutes after which he left, but

rang back about half an hour later to say that he could not find Mr, lapidus!

house,
She could not remember whether she gave him the number or dialled it

herself; but she 'did confirmm, and was not challenged on this, +that Mr.

lLapidus?® telephonie number was not available nor was it in the telephone
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As to the date, she was positive if was on the Monday or Tuesday of

the week comnencing the 20th June, Zhe recallsd, she said, the whole

sequence of events, She knew that the letter, +o which we have referred

above, wag written on the 23rd and that this visit cccurred a couple of

days sariier.
Az we say a meeting had been arranged for the Z3rd which was atdended

by Mz, Gill, Mr. Tanguy and Mr, Lapidus, Prior to the meeting, Mr,

Billingsley had, and again there is no dispute as o this, made arrangements

for Mr. Punter and Mr. Reed to come to the Hotel at the end of June.

However, sc far as the meeting is concerned and the actions of the

parties preceding and during it, there is again a confliet of evidence,

My, Billing;s}ey in his evidence in c¢hief stated that he had spoken to
Mr, lapidus, and informed him when the representatives of De Verels would

be arriving., However in cross examination he agreed that he did not tell Mr.

lapidus they were coming and that he had left it to Mr., Tanguy bo do so.

On the 23rd June, M. Billingsley sen‘bAa facsimile message to Mr.
Tanguy. The first several paragraphs deal with the arrangements he had
made, but they included the fnllowiné:- 4

T hope you have reached a comfort level with Harry in
relation to the commission mentioned and look forward

o hearing from you to gualify the position,”
"z}  John, please do not allow Mr, Gill 45 be involved wit

my pecple in the negotiations or to start touting for
bosiness with them for which he is well known in the

brokery field ®

"F)

This facsimile was in Mr, Ta.ngmy‘s‘ hand at the 'meeting and was brought cut

there by him when the last paragraph was shewn to Mr, 7{}5.11.

Mr, Billingsley stated that he had sent this via Mr, Tanguy because

he thought that his commlszion had been agreed by itelephone; that he had

reached 2 verbal agreement prior to 1lth June and that he was waiting for

Phard copy" l.e. written confirmation 6f the agreesment,
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The meeting, Mr. Tenguy was called, he believed, by Mr, Lapidus

and ook place in the afiernoon, Wwhen he srrived there he found that

Mr, 3ill, whom he did not know, was also there, He did noi kmow that

Mr. 8111 was o be present, nor was he aware that either Mr. Gill or

Mr. Iapidus knew who the prospective purchaserg wers, He had he said
only Just become aware himself.

Mr, Lapidus however, he sald, confirmed his knowledge of the

prospective purchesers, gaid they seemed an excellent choice and asked

if the figzure were yel known, Acoording o Mr, Tanguy no specific figures

as to price were mentioned at the meelting,

The next item which aross was the guestion of commission, According

to Mr, Tanguy, Mr. Iapidus said he had agreed to pey commission to Mr,

Gill, that he only wanted to pay one commission Put that he appresiated

the amount of work Mr, Billingslsy had done and accepted that he Fould get
some csommission but that no actual conelusion wae reached other than that it
might be possible to vaxy the azmounts in order that everyone be taken vare of, .

He did not on that day know of the letter of the 23rd June (supra).

He had, he said, arranged for MNr, Billingsley to telephone during

the meeting which he d4id, Mr. Iapidus answered, and passed the telephone

to him. Mr, Bil‘iingsley spoke to him and asked if he lad reached, in the

words of the facsimile, a "comfort level™ as to his commission to which he

repiied that he had not and passéd. the telephone to Mr, lLepidus,

After soms discussgion as to the purchasers, he said it was clear that

the guestion of commission wag ralssd as Mr, lapidus confirmed his thanks to

him and =said he was due & commissicon for his work, He hesrd however nothing

as to specific levels or amounts,
After the meeting he had telephoned Mr, Billingsley tc report in answer
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to which Mr, Billingsley replied that sc far as he was concerned it was

different to what he themght he had agreed on the telephone and very

different to what he expected,
he had made an arrangement to meet Mr.

Mr.

As he had left the meeting,
Gill the following day and this also he reported to Mr, Billingsley,

Billingsley, he said, agreed thet he had novoption and should attend.

In eross examination however he agreed that the guestion of commission

had been initiated by him.
¥r, GillYs evidence of the meebting iz on several issues at odds with

$het of Mr, Tanguy. He said that Mr, lapidus telephoned him on the 22rd

and told him the identity of the purchaser, which he said he had learnt

from Mr. Tanguy. Ye (Mr, Lapldus) had also added that Mr, Tanguy had

telephoned him agking for commission, Mr. Gill said thet he was less than
pleasged at that, as Mr, Billingsley had said he would be vald by the buyers,
Ee agreed howsver to meet at Mr, Iapidus! house the following day: he

understosd Mr, Tanguy had reguested the meeting,
He went, he said to the house at 4 p.m, the following day ard had

read the first four paragraphs of the letter of the 2%5rd June (supra) when

Mr,. Tanguy whom he had never met arrived with & bundle of facsimiles, That

of the 23rd June from N, Billikgsley %o Mr. Tanguy (sup*m) upset and

armmoyed him, although he was not surprised by paragraph F. as Mz, lapldus

had advised him of the reason for the meeting,
He confirmed that Mr. Tanguy had asked -for 29 commission for Mr.

Billingsley and, disagreeing with Mr, Tanguy, that Mr, Tanguy had then

said the purchasers would pay £14.4 m. which took Mpr, l2pidus and himself

by surprise, It was at fhis point that the telephone rang, THe understood

that 1t was Mr, Billingsley who had rung, Mr. Lapldus passed the telephone
to Mr. Tanguy who sald that they were in the middle of discussing commiszgions
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and who did not discuss them on the telephone, The conversation.was very

shart ardl the teleéhsae was handed to Mr, Iapldus who =zald goodbye.

Mr, Gill was embarrassed, he sald, at pecple whom he regarded ag

being in his chain meeting his prineipal without him, He also stated

&

that Mr. Lapidus confirmed that there would be one commission payable

{(to himeelr),

Following the telephone conversatiomy the price wasz, he said,

discussed, Mr. Tanguy confirmed the price of £14.4 nm. Tt was not

specified but it was his Impression that he was talking at all times

about the hotel, without counting in the guest houses,

4s a result, Mr, lapidus said {o Mr, Gill th%g if the purchaszers
. if £14% m.
were to pay £14% m, he would pay him £250,000; / then 2% which Mr., Tanguy

and he had both agreed, Mr, G111 had further said he would reguire it

in writing. It was to be payable to him and he would have o settle with

Mr, Tanguy. He felt this offer was guite generous and that he coulid

therefore offer Mr, Tanguy {and Mr. Billingsley) £125,000 on the lower

figure and 1% on the higher whilst still being nearly as well off as under

the previsus agresmant.
1%t was this arvangement he said which Mr, Tapidus confirmed the next

day by his letter of the 24th Junei=

"Forther to our meeting yesterday and my letter of 16th May, 1988,

in general terms I agree that If the price of the Grand Hotel whether
it be shares or the purchase of a property plus the contents reaches
a figure of £14,250,000, exeluding the thres properiiss in Pierson
Road, then £250,000 will be paid to you in full and fimal settlement.
If the price reaches £14,500,000 or above, always exeluding the
properties in Peirson Road, then you sghall be paid 2%,

I understand that you will deal completely within this sum, the
people who iniroduged the prospeciive purchasers and the

other

other psople that you know zbout who expect some commission, This
is an internal arrangement between you apnd them and does not concern
us,
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The rest of my letter dated 16th May, 1988, still applies ga.rtmufl,arly
the three last paragraphs.

T trust this now settles what cowdd have developed into & very sensitive
situation,”
Mr, Lapidus'! evidence was that he hzd commenced by being under the

impression that Mr. Billingsley was on & retainer from the Purchasers, He

believed that Mr. Tanguy had told him of the ifdemtity of the prospective

purchasers on the 20th June, He wished, and had told Mr, Tanguy that,
that there wonld be only one commissicn on the sale,
Following the preparation of the latfer of the 23rd June supra, he -

had arranged the meeting at his house with Mzssrs, Tanguy and Gill on that

day.
At the meeting he stated Mr., Tanguy had said he thought Mr. 3illingsley

should get commission, to which he (Mr, ILapidus) had replied that there

would be one comelssion payable fo Mr. Gill and that he must look to Mr,

3111 for any commission reguired., He was handed the facsimiles and was

amazed by paragraph F. of that of the 23rd Junme (supra), IHe nad neither

discusged comrission with nor indeed, prior to the meeting, spoken +o Mr.

Billingsley.

4% the meeting the telephone rang, he answered it, Mr, Billingsley

announced himself and asked to speak to Mr, Tenguy., He handed the telephone

to ¥r, Tanguy dut heard nothing of the cornversation, =o he said, because

he had left the rcom at that time. The telephone was handed back to hin,

he said goodbye and put the telephone down,
The next time he spoke to Mr, Blllingsley was after De Vere's left on

about 29th June,

After the telsphone call, he stated that ¥r, Tanguy said he knew what

Mr. Billingsley expected the purchasers to pay, As a resuli 1t was agreed

that, sublect to him confirming the terms to Mr, ¢i11, if & betier price

were to be obtained, the commission would be altered and would be paid o



Mr, Gill who would deal with Mr, Tanguy on behalf of Mr, Billingsley. His

reason for doing this was that Mr, Billingsley felt he had introduced the

buyer and wanted commission. Fe (Mr. lapidus) was agreable to this if ths

price were met which it never was,

In conseguence he wrote the letter of 24th June (supra). When he

he wrote it in the koowledge that Mr, G111 already had his letter
in hig

wrote 1,

of the 16th May, which was still applicable %o Mxr. Gill but did not,

view apply to Mr., Billingsley or Mr. Tanguy as they nad come in afterwards.

HMr, Billingsley's account of the telephone call, however, is that he

rafg throuzh while the mesting was in progress and spoke to My, Lepidus to
see if his problem (that of obiaining "hard copy" i,e. confirmation in

writing of the agreement he claimed to have entered into) had been resclved,

His acocount is that Mr, Lapidus told him not to worry and that, once again,

he had had to accept Mr.. Iapidus' assurance that, as a gentleman and a fellow

Bruamie, he would pay him,
In cross examination Mr., Iapidus asserted that he had written the second

paragraph of the letter of the 23rd June (supra) when the first meeting with

Mr. Tanguy was fresh in his mind, and that commission must have been mentioned

then, though he refused to discuss it, He agreed that he 4id not ensure Mr.

Gill would pay Mr, Billingsley as he could not do so, He denied that at that

stage he wnuiﬁ have promised anything to anyone; nor he reiterated 4id he

dispuss anything with Mr, Billingsliey. TIndeed he 4id not know why Mr,

Billingsley had {elephoned the meeting,
His view was thet if Mr, G111 did not agree to pay Mr, Billingeley he,

the latter, should get nothing., He had gone on with the arrangements made

by Mr, Billingsley because Mr, Gill had been at the meeting and had seen the

facsizmile., It was more or leas 2 falt accompli fhat the eventusl purchasers

were comlng over, He reiterated that he had never written to Mr, Billingsley

nor Mr. Billingsley %o him and that he (Mr, Billingsley) had never obtained



"hard copy®, as it was called, from him,

Following the meeting st Mr., lapidus' house on the 23rd June, Messrs,

Gill and Tanguy met as arrangsd. This meeting took place possibly on the

25th June and at it Mr. Gill produced a lsiter dated 25th June addressed

to Mr. Tanguy which read:-

NSUBJECT TO CONTRACT ’

This letter confirms our discussions today and our hend-shake
agreement concerning commissions to be paid fo you by me on the
sale of the Hotel propsriy concerned fo 2 party or parties
introduced by you or your colleagues,

Az agreed the commission will be £I125,000 if the sale value
realises £14,250,000 plus contents and exelwding the three
properties adjacent, If the price réaches £14,500,000 or
above always excluding the adjacent propertiss, the commission
will be 194,  in both cases in full and fimal settlement,

I understand $hat you will deal completely with this sum and with
the other people who msy be involved from your side, This is.an
internal arrangement between you and them, and doss not coneern
me, I exclude only the accountant, with whom I spoke originmally,
which will be my responsibilily, »

Cormission will be paid on the sale of the frechold property
excluding the three adjzcent properties or by the price received
for the sharss of the Limited {ompary which owns the Hoiel. ’

The price ineludes the fixtures and fitfings and moveadble furumiturse,
excapt for specific personal items loaned by the proprietor, these
being mostly paintings in the hall, a number of Capelans and sonme

prints.

The owner retains the right to refuse any offer from any source
and the right 4o sell to any person or persong remain with them.
They also reiain the right to withdraw the property or company
from a sale at their complete dizcretion, without disclosing any

reason, in which case no fee would be payable,”

Mr, Tanguy's evidence was that it was produced on a "take it or leave

it" basis and that Mr. Gill put it to him that be (and Mr. Billingsley) had

no option but %o acceprt it, Mr, Tanguy agreed with this, but stated he would

only do so on the understapding that Mr, Gill would return to Mr. Iapidue fo
have the agreement reworded prior to the (then prospective) purchasers coming

ever, In particular, he dild not like the figure levels as commission was

only payable, on the face of the letter, II a certain figure were to be

achleved, Howsver, he said, MNr, G111 had agreed that regardless of what
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he mmnaged $o achieve with Mr, Iapidus, he would be covered for a certain

amount which woudd be split in half,

Mr, 5111l confirms to come exient Mr. Tanguy's account of ths interview,
He accepted that Mr. Tanguy, whom he described as being in awe of Nr,

Biliingsley, asked him fo go bsck to Mr. Iapidus, buit he felt he could not

do so ‘and indeed it would be wrong to do so., However, he denied strongly

that he had sgreed to pay Mr, Tanguwy half of any commigsion he would receive

for a sale at under £14% m,

The next step was that Mr, Tanguy, there and then wrote a letder, also

dated Z5%h June which readsi~
"With regard to the commissions payable to wysell as per separate

letters of agreement, T underiake that should these amounts be
subject fo Jersey Tax I will undertake to setlile any such with

that depaxrtment thet they mey requirs,
This refers only to the amount payable to myself and refers %o the
sale of the said Hotel,™

He agreesd in cross examination that there was no mention of any other

arrangement for commission in this letiter, which he agreed was drastically

imporiant and the omission of which an error on his part.

On leaving the meeting, which he regarded ag being not very sucecessful,

Mr, Tanguy telephoned Mr. Billinpgsley whose reaction wad not so harsh as Mr,
Tanguy had thought 1ikely when he reported that he had accepted Mr, Gillfs
offer backed wp as 1% was in his view by the offer of half the commissiong

he did not seém surprised that ¥r. Tanguy had not rezched a "suitable"”
agreenent, and merely asked him, he said, 48 keep trying, In reply to
Advoeate Voisin ofx re-examization he said that after the 25th June he got the

Impression that there was something going on: before that little things

would anney Mr, Billingsley but after that dig things d4id not worry him,
¥Mr, Billingsley's account of the events following the meeiings of the

16th or 20th, 23rd and 25th June howsver differs from thei of Mr, Tenguy.

M -
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¥r, Billingsley's account was that following their meeting in London,

Mr. Gill callied hip continously as did he ¥Mr, Gill; that he had also spokern

to Mr, Iapidus who was concerned that he would nod give him details of the

people who were arriving; and that, insofar as the "eoafort level" was

concerned, Mr. Tanguy had met Mr, DLapidus prior to the purchasers arrivel

ir Jersey and he had asked Mr, Tanguy to see 1f he could get from Mr, lapidu

in writing 2 commidment to his commission of 1% or 2% on a suceessful

transaction,

He sald fthere were two meetings, one where Messrs, G111 and Tanguy wem
present on which Mr, Tanguy reporbed and told him about the letter regarding

commizsion semt o Mr, G111l {which shocked him) and a second to which he zeni

¥r, Tanguy oo his own before the Purchassers srrived in Jersey, %o resolve

the guestion of his commission being put on paper, During this latter

zeeting he had rung through to see if his problem regarding "hard copy™ had
been resolved, when Mr., Iapidus told him not to worry about "hard copy" as
and that if he put any more

}gr'

he wished 1o keep it as secret as he could;
commitments on paper he might experience problems with his trustees.

Lapidus had again promised him that if he were successful he would be paid,

In cross examinaiion he somewhat amended thic statement. He knew he sai

that there was an agreement somewhere belween Messrs, Iapidus and G111, ‘but

that he wanted his "hard copy" before the purchasers aryived. Mr. Tanguy, he
said, did not report to Ez‘in, and he only received the letter of the 25th Ju
well after thet date, on the 9th July, when he had $0ld Mr. Tanguoy that it
{the letter of the 25th June) was 1ud§cr<>as and was nothing to do with him,
He was only happy, he sald, with kis arrangément with Mr. Iapidus regarding
his commlseion.

On or about the 27th June, in puvsuznce o the arrangemenbs made by

Mr, Billingsley, representatives of the purchasers {one of them Mr, Hunter)
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arrived in the Island to view the hotel,
As %o events subseguent to fhe Purchasers' visit, Mr. Billingsley

want on to say that after hearing, through the purchasers, %hat the

visit to Jersey had been successful and that it was thought that they

might well proceed, he had kept in ftouch with Mr, lapidus to keep his

pasition elear as to his commission, After the purchzsers had left the

Tglana he had rung Mr. lapidus seven or eight times a day for three or

four deys and had spoken to him or a lady at his house once or twice,

He had also, he said, conbtinued to play a pert in the neguvtiations,

Fairly soon after the visit Mr. Iapidus bad rung hiz in Iondon and asiked

him if he could convince the Purchasers to buy the ¥Wine and Spirits Group

(RDF}. As a result he sent for the papers by facsimile on the 11th July,

Although the papers were not delivered to him he did discuss this wilth,

inter alla, Mr, Bunter (who did mnot, as we reeall, mention it in his

evidence) 2nd convinced the Purchasers to buy the business, Mr, lapidus,

however, who wrote to the Purchasers on the 19tk July about RDP stated that

during the visit of the Chairman of the Purchaser to Jersey he had then heard
about the business which was the reason he had so written, Mr. Blllingsley's
facsimile of the 11th July meant nothing $o kim and he had not seen it when it
came, He had nev;zzx* discwsed DR with Mr, Blllingsley, .

On 25th July Mr. Billingsley sent a further facsimile to Mr, Hunter:-

v Tust o confirm our telephone conversation of this day.

Mr. Tapidus will have with him the doeuments you require for Mr,
Thomas at the meeting Thursday evening in Jersey.

If you need apy further assisiance you can contact me at the
fOllO’Wiﬂg mzmber after 3-39 om T'uesga}' Qﬁﬁh J\Jl;’f 1?8809‘0‘--'n »dfﬁ

Mr, Huniter however was unable to recall 1t and fhought 1t might have

concerned RIF with whieh he had not himself dealt,

22Q —‘E’f&-



We have also had produced to us a facsimile being a memorandunm dated

21st July and stated to be from Mr. Billingsley to Mr, Tanguy, the subject

being the Jersey Hotel Sale, Mr. Bili'nlgs;ey, who appears to have signed

it in Leopdon on the 29th July, +$old us that it was in fzet never sent to

Mr. Tanguy but instead $o his legzal advisers, After detailing his slaims

to have introduced the Purchasers, it conlains the following parsgraphsi—

tMr, Lapldus has offered Mr, Gill £100,000 and ¥Mr, Gil1l has
offered me halfl but Mr, La;i&z:s_wil}. not put this in weiting.

Mr. Tapidug had manipnlated and s%zazig_ed his story all the way
through this transaction.

John Tapguy was my agent to collect my fee from Bugh Gill henes
his letter to John offering to pay.”

We may say at once, +that in cross examination when he was asked i

he looked through Mr., Tanguy to Mr, Gill, DMr., Billingsley replied that

he had pno claim against Mr. Gill, Mr, Billingsley did however previously
say that he had tried to negotiate with Mr, =Gill: and that he regented
Mr, Gill's claim to commission as he had only acted as a courier to deliver
the package. |

Mr. Billingsley's last coni_‘,_?.ct’,. he said, with Mr, Iepidus was when
the latier telephoned him on the day ’éhey both kmew the Board meeting was
taking place, when Mr, Gill alsc rang him to ask him to eéﬂquire what‘ WaS
He did so and reporited the result to Mr. lapidus who said he

happening.

sould not thank him encugh and asked him to remain guiet, Mr, Iapidus had

written to Mr. Dermody of the Purchassrs on the 1043 September which was he
said before he made the call., On being reminded (by his pwn Counsel) of the
offer of the 5th Auvgust Mr, Billingsiey amended his answer fo gay that it

was obvipusly before the offer letter.

We are atisfied that Mr. Billingsley did telephone to the Purchasers,

Mr. lapidus denled that he agked him fto do so, but said that he bad told
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Mr, Gill who was pressing him that Mr. Gill could telephone to find out.

Mr, Gill in his evidence stated Mr. lapidus had asked him to find out, +that

the Board refused to speak to him and that having asked Mr, Lapidus, who

agreed, if he couwld telephone Mr, Billingsley he d4id so, a8 a result of

which Mr, Billingsley reported back to him (Mr, 2411}, This was, Me, Gill

&

says on about the 11th July.

D‘uring- July Mr., Gill stated that there were persistent telephone callm
from Mr, Billiné‘sley over a period asking if he had settled with Mr, lapidus,
te which he had replied that an arrangement had been made with Mr, Tanguy: '

that the latier had said thet the price would be £14.4 m. and that commission

was baged on that, Mr., 3iilingsley's answer, he said, was that that was

not good encugh.
48 & result of these calls he felt forced to go  to o mesting at Mr.

Tapidus® house on the 20th July, when Mr. Lapidus stated that he did noi

believe any commission was payable 2s he had been grossly mislad over the

price Mr, Tangwy had indicated would be £14,4 m, Finally Mr, Lapidus had

sald he might make My, Gill and ex gratis payment of "£I00,000 and then got up
ardl walked out, M_r. Lapidus! view was that Mr, Gill should reach agreement

within the terms of whzi had been agreed. Mr, Tapidus stated that he had

never said how much commission he (Mr. 6ill) should get but accepted {in
erpss examination) that Mr, Gill had done enough o earn the commission
provided for in the letier on condition that he cleared the other lizbilities

through the ghain, TFis reason for telling Mr, Gill he was not entitled to

commlssion on that da:}; was that he had not received an offer and was put out
that he was having to conduct the negotiations himsel?, Mr, A D,H, lapidus
confirmed that Mr. Gill did ask for the meeting as he had steted that he had
been !talephengd by Mr. Billingsley who-want_ed te clear the aire,

Following this meeting Mr. G111l stated he had received a telephona

24- --cal 1=



2all from Mr, Billingsley who asked him if he had sorted It out toc which he
had replied that if he d4id get £100,000 he would give Mr, Billingsley half,
The latter repllied that that was not enough and slzmmed the $elephone down.
Mr, Billingsley of course had confirmed in his facsimile of the 21lst July
that he knmew thzt Mr, ILapidus had offered Mr. Gill £100,000; and stated in
his evidence %that ¥Mr. Gill had offzred him half vhich he thought disgusting,
On the Tth duvgust Mr, Tanguy wrote to Mr, 211l claiming 2 commission af

£125,000 in certain circumsitances a leitex which in itself Mr, Gill regarded

23 not teking matters mueh further forward.and to whick he did no$ reply,

Mr. Billingsley's comment on this was that this was nothing to de with him,

that Mr. Tanguy did not consult him and that this was not his case.

HMeanwhile on the 5th August the purchasers made an offer, subject to

contract and in due course the Hotel, plue three adjoining puest houses and

“.F had been sold for a total of £14 m,, the purchase considerations being

apportioned as followsiw

The Hotel . £1% m,
The three guest houses £ 3 m.
RILF £ %m,

From the time of the first visit by the representatives of the Purchasers

negotiations were eniirely conducted (suﬁjeqt alwzys to Mr, Billingslert's

claims, supra) by Mr. Iapidus and his family, Mr Funter stated that he had

baen advised that this wes Mr. Iapidus® wish;y and netwithstanding M. Lapidus

complaints to which we have referred o above, we are entirely satisfied that

this was a decision reached by the Vendors in what they considered to he theix
In support of this we note for exampls Mr, Lapidust lefter tc

best interesis.

¥r. Hatton of the Purchasers of the 8th July which contairs, <o say the least

evidence of conwiderable persomal invelvement in the negotiations,
In our view littls more remaing to be said az to the facts, On the 8tk

September Mr, Billingsliey sent a facsimile to Mr, Tapidus in the following
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terms ;-

"I am forced to send this message by fax since I believe that you
haye made yoursell deliberately umavailadble to my felephone ezlls
and have failed ¢ return my calls though you have had my telephone

and fax pumbers for marny months.

Terbally on the telephone you have acknowledged to me thzt yon
recognised the enormous time, +trouble and expense that I have
put in to the negotiations for the sale of the Grand Hotel ILitd.,
including the intreduction of the buyers, without which the sale

would never have taken place,

a
You have further acknowledged th2t I am entitled £o the commission
of 1,5% of the sale price of the hotel, that is 1,5% x £14,000,000,00

which is £210,000,00,

I shall expest o receive this sum within seven days of the completion
date on October 3rd. 1988, #ailing 'which I propose to pursue my claim
against you and Consclidated Hotels {C.T.) 1id. for this sum,™

In cross examinstion con thiz peint Mr, lapidus agreed that he had nob
been available as he did ﬁoi: want to take telephene calls, On being asked
whether he accepted the contents of the facsimile he answered that when Mr,
Billingsley had claimed on an occasion when he had telephoned him, +that he
had introduced the purchasers {with vhich claim he {Mr, Lapidus) had agreed)
he (Mr, Iﬁéi{iﬁs} had told him be sheuld look fo Mr, Gill because if he were
locking for commission he (Mr. lapidus} had no arrangement with him,

Mr, Billingsley effectively repeated his message on the 20th October

when he again claimed £210,000 from the Defendant.,
On the 17th October however Mr. Gill was again approached by Mr., Tangwy

whe wrote o him as followgiw

"Ais I have had no approach from yourself following the purchase

of the property in guestion by the company put forward by myself
and my colleagues, I write to request that you make formal reply

to this correspondencnsa. ‘

T wish to kmow whether or not you intend forwarding any commissions
to myself, in order that I may make the necessary arrangements for

their onward transmission to my colleagues, Such commission may be
in respect of the wiltlen agreement that was never completely
finglised by yourself, or in respect of your verbal alternmative

arvangement,
In either case, any sums propoped shall be subject to my agreement

prior to their being consldered as setilement,

We should we think, in fairnegs $o Mr, Tanguy set out what hé_atdted
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his position to be which was that he had had no formal agreesment with Mr,

Billingslsy whom he had known for many years, that he was not personzlly

conversant with how these things worked and that he was satisfied with Mr.

Billingsley's promise that he would get something,
we should say at once that we treat that

@

of Mr. Lapidus, unless supported elsewhere, with considerable reserve,

In assessing the evidence,

It was clear to us that his main object was to ensure that if he had to pay

"any commission at all, he paid as little as possible, Furthermore, a

conviction against him for making an untrue statement in an offer document

with the intent to deceive was put to him, He agreed the charge which is

set out in the Judgement of the Court of Appeal as under:-—

"That by a statement which he knmew to be false he attempted to
induce persons to enter severally into agreemsnts for disposing
of securities, +to wit that part of the issued share capital of
Channel Hotels and Properties Limited not already owned by him,™
T.interject that the word "him' is an obvious mistake there for
Mr. Kirch, "in that the offer to acguire the said shares contained
the statement that save as disclosed herein there is no agreement,
arrangement, or understanding betwzen Mr. Eirch or any person
acting in concert with Mr. Kirch for the purposes of this offer
and amy director or recent director or shareholder or recent
shareholder of CHAP having any connection with or which is
dependent or condltlonal on the offer.”

Mr. Lapidus claimed before us that he did not believe that the statement

was false., The Court of Appeal however had no doubt but that the statement

in the offer document was untrue (@ p.5).

On the other hand Mr., Billingsley too has had his problems, though,

we must hasten to add, mnot of the same nature., He stated that he did not

wish to come over fo Jersey which he had qﬁitted after, unhappily, the break

up of his marriage, some years before and that he had left considerable debt:

which he was still in the course of paylng off, He was, 1in our view, not a

man to wish to act without being paid: as he himself said, it was not true

that he was not concerned about commission; he was very concerned,
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S¢ far as the other Plaintiff, Mr, G111, Is concermed, we should
say now that where there 1s disagreement with the other protagonists, we

srefer his view, We found him to be a comsistent and truthful witnesa.

We will take, first, Mr, Billingsley's claim, In doing so, we should

say at the cutset that we are mindful of the authority put fo us by Counzel

" In John D, Wood & Co. v. Dantata (1987) 2 E.G.L.H. 23 that it was, to put it

no higher conceivable (or as Advocate Clapham put 1%, that the Court may take

the view) that there were fwo contracts and that thus two commissions are

Ais Advocate Volsin nut 1f, 1to find for Mr, Gill does not necessaril

payable,
and that It 1z not for him fo shew that Mr, G111 is

exelude Mr, Billingsley;

not entitled to commigsion, We agree with these comments.

Hr, Billingsley's case 1s put in this way, that there wes an actusl or

implied contract that he would receive commisslon ard that this was based on
the verbal discussions with Mr, Iapidus which Mr, Billingsley says took place;
thzat he was euntirely responsible for the initroduction of the purchasers, that

Mr, Billingsley would not have made sontact withoul being authoriged and

without discussing commissiony +Hat for Mr, Iapidus to have put the paclage

togother is supportive of this claim; that he had spoken to Mr, iapidus at

the first meeting with Mr, Tanguy on the 16th or the 20th Junes +that on the

2%rd June it was inconcelivables that Mr, lapidus failed {0 discuss commission
with Mr, Billingsley on the telephone when WMr, lapidus had the chance to rejec

the claim but. did not do BOj that Mr. Lapidus would fall over himgelf io meet

the man who had introduced ihe prospective purchasery that Mr., Billingsley

wag never shewn Mr, (11113 letter of the 25th June add never accepted 1t and

that he accepis that Mr. Gi1l offered an ex gratia payweni, His case rests

on an agreement with Me. Iapidus,
Altermatively, . it 1s put that there was &n Implied conirast to pay
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what the services were worth and that Mr. T.:indus* ccnduuct was in any =vent
such 25 1o bind him, =2nd cause there to ﬁe privity of contract.
We turn first to the meeting in London c;m ;bhe 11th June, %
We have no hesitaticon in preferring Mr. Gi1l's account tc that of Mr.,
Biilingsf%.ey. Mr, GillTs account i3 in our view corroborated by not anly
by ¥r. Lapidus? letter of the 10th June, but bj Mr, éﬁl‘s letter 4o Mr,
Hamilton of the 15th June., Furthermore we accept his account of the meetiﬁg;
ag inherently more probable than that of Mr. Billingsley; and, in particula;;g

i

zre satlsfied that Mr. Billingsley did inform him that he was not fo woryy !
H

H

about his commission as he (Mr., Billingsley) would be paid by the buyers.
We accept, a5 we have said above, that Mr., Billingsley had nreviocusly

been in touch with the buyers and that he went to zee them on the morning of

Mondsy the 20th June; and furthermore that it was from the meeting that the

szle evenituated.
we are satisfied that Mr., Tenguy's first meeting with Mr, I,,apiduaE

on the 16th,

Next,
took place on the 20th June and not, as Mr. Tanguy placed if,
We find that he was mistaken in dolng so, The evidence of the dlaries was,

in our view inconciusive, and of sourse Mr, Tanguy had already, by eome

obtained the aerial photograph prior to the 20th and, almost cerialn’!

We regard the evidence of Miss Hughes as conclusive; and

means,

after the 1lth,
neie algo that Mr. Lapidus almost immediately set out his views which were

cemmuriieated in his letter of the 23rd June, In cur view it would not have

been in charscter for him %o have waited over the weekend to do go.

As we say, we find that this meeting took place on the afierncon of

the 20th June. The meeiing which Mr. Blilingsley attended in Warrington

finished in mid morning and, as we have stated earlier, we find that it

~was-
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was there made olear to Mr, 3illingsley that no commission would be fortheoming

te him from the eventual purchasers.
YWe accept that at the meeting Mr. Tanguy did indeed approach Mr. Iepidus

on Mr., Billingsley's behzlf for commission., It is, fo say the least, =

curious coineidence that he should do so on the afterncon {2s we have found)

of the meeting in Warrington st which it was made dlear that no commission was

" be forthcoming from the Purchasers; and equally curious given Mr, Billingsley!

olaim that he had already reached, prior to the 1llth June, a1 verbal agresment

with Mr, Lapidus.
There iz in our view no sufficient evidence befgre us to find that Mr.
Billingsley telephoned Mr, Lapidus at that meeting, Given however Mr. Iapidus'

general attitnde, and in addition the ferms of his letter of the 23rd June,

we aceept that it was very likely that he told Mr, Tanguy that he wished fto pay

enly one commission, .
There then followed the meeting of the 23rd June at which Mr, Billingsley!:

fax of the 23rd June was produced, We prefer the account given by Mr. Gill as

to what took place., We aceept thabt Mr, Billingsley dld in faet telephone

through to the house during the meeting, ﬁe recall Mr. Tanguy's comment that

when Mr, Billingsley first telephoned Mr. Lapidus it was, he beiiev&é, their

first contact. Given the surrounding circumstances, Including the evidence

that Mr., Izpidust telephone rumber was ex~dirsctory and thus not generally
available (an& that Mr. Tanguy bad had %0 go to the hotel and enguire from

Miss Tughes if she could telephone him) we find that this was indeed the first

time Mr, Billingaley had telephoned Mr. Lapidua. We reeall that Mr, Billingslsy

in eross examination withdrew his statement that he had told Mr, Iapldus that
De Verel!s were coming, ﬁaving left it to Mz. Tenguy.

A11 three accept that the question of Mr. Billingsley's commission was
raised at the meeting, Mr. Gill saying that he had asked for 2%, We are not
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elear why Mr, Tanguy should have raised the gquestion if it had already hzen

agreed: ard the facsimile, it will be recalled, asked for a "ocomfort level’

te B2 obiained, which is not, in our view, the same as a reguest for wriit

confirmation of an existing agreement,

‘We zcoept that (as Mr. Tanguy says) Fr., Iapidas wished to pay only one

i
i

commiseion and we alao accept thet ¥r. Tanguy did in Fact mention a price of

£14,§ M. 4s we say we accept that Mr. Billingsley did felephone during the

meeting, and was told by Mr., Tenguy that no Ycomfort level" as to commission

We do not accept that any arrangement was made then and there ¢

*

in this regard we agel

been reached,

the televhone between Mr, Billingsley and Mr, Iapidus.

prefer the evidence of Mr., Gill.

Our finding e thzt follewing the mention of & price of £14.4m., Mr.

Lapidu§ did agree to incrzase the commission payable to Mr, Gill and that he

would reguire Mr, Gill to settle with Mr, Tanguy, His leiter of the 24th

Ju=v  is, in our view, entirely consistent with this, as is Mr, Gill's

ietter to Mx. Tanguy of the 25th June.
We recall that Mr. Tenguy had stated that he had informed Mr. Billingsley

of the zTesult of the meeting of the 23»d Juine and that the latter had agreed

he showld nmeet Mr, Gilil.
Our view is that Mr, Gill's letter of the 25th Juns was accepited, and

that this is sonfirmed by Mr, Tanguy's letier of that date; and that this

too was consistent wilth cur findings regarding the meetings and caxrespcndemceg

to date, We reecall also Mr. Tanguy's evidenpce that after the meeting with

Mr. 5ill he telephoned Mr, Billingsley whose reachtion was not so harsh as hs

expected and his comment that after the 25th June something was going on.

It is perhaps otiose to say that we do not accépt Mr, Billingsley's evidence
on these points.

The Purchasers arrived on the 27th June, M. lapidus took over the
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negotiations and completed them,

Tt is our view that by this time, the work of either Mr, Billingsley

(or, for that metter Mr. Gill)was complate, and their entitlement if any

to an ageney fee was by now fixed,

We have examined certain of the evidence following that date with a

view %o seeing 1f it sheds light upon or alters that which had taken nlace

earlier.,
We have to say that we find it strange that I1f Mr, Billingsley meintained

that he hzad an agreement wiih Mr. lapidus he should have written the

fansimile of the 21st July, albeit to his lawyers, iIn the terms which he

did; and equally curious, given his statement to us that he had no claim

against Mr, Gill, that Mr. 6ill gave evidence (which we accept) that Mr.

Billingsley had been telephoning him in July asking for commission. We will
aseept however that Mr, Tanguyfs letters of the Tth August and 17th October
were not knmown to Mr., Billingsley who had, of course, olaimed 2 commizsion

of 1%% by his fax of the Bih September direct from Mr, Lepidus.’

We have to say that we do pot find 2 shred of evidence Yo support Mr.
Billingsley's claim that he had a contract whether actual or implied with
Mr., Iapidus: indeed tec owr mind, £the evidence iz all the other way, Nothing

in his evidence nor in that of Mr. Ilapidus nor the conduet of either of them

support his contention, There is nothing, in our view in Mr, Iapldus®! conduect

which in any way bindg him, We find that having found cut that the Hotel was
Mr, Billingsley
for sale, he/firat found a prospeotive purchaser and intended to receive his

that when he was disebused of this notion, he attenpted

commission there;

to obtain comaission from Mr, Lapidus: that when that failed he attempted %o

raige it from Mr. Gill; and that when he failed {0 achieve what he regurded

as a satisfactory settliement there he reverted to a claim against "hhe"’?ez:%dor.

We find thal there was nelther an incomplete agresments nor do we find
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that Mr. 3illingsley acted in reliance on an agreement with Mr, Iapidus,

for there was nones.

The seccnd lsg of Mr. Billingsleyts claim was based on a claim for

quantum meruit, and for this he cited (uh. vis ‘wee sow  exsr sewc sas

a passage from Jhitty on Contracts, 25th Edition, Vol. I @ para, 2050
"Quantum mertwit to fix a price or remuneration, If no price for goods
" =0ld has been fixed in the contract of sale, the law will imply that
a reasomable prive is to be pald, and, in an zction for guantum
valebant, the court will, as a question of fact dependent on the
circumstances of each pariicular case," decides what iz a reasonable
price, Bimilarly, in a contract for work to be done, if ng scale
of remuneration is fixed, the law iwposes an obligation to pay a-
reasonable sum (quantum meruit). The circumstances must clearly
ghow that the work is not to be done gratuitously before the court
will, in the absence of an express contract, imfer that there was
a valid contract with an implied term that & reasonable remuneration
would be pald; this principle may extend to services performed in
anticipation that negotiations will lead to the conclusion of a
contract, provided that the services were requested or acguiesced

in by the recipient, .
The court may infer from the facts a contracst to pay for services
to be rendered, although this entails disregarding the actusl
intention of the pariies at the time;™

The problem which he faces in relying on this point was answered by

Counsel for the Defendant who first cited:= 4 Halsbury 1. Agency =

para, B0l

"Estate agent¥s comelssion. A contract by which an owner of property
puts it inio the hands of an agent for letting or sale amounts to a
promise dinding upon the principal to pay a sum of money upon the
happening of a specified evenl through the instrumentality of the
agent. Tt is not a contract of employment in the ordinary meaning
of those words for, except where he iIs appointed as gole agent,
the agent fs under no eblilgation to do anything, and consequently
no term can be Implied in such s contrazet that the principal will
not so act as to prevent the agent from earning his commission, as
by disposing of the property himself or through another agent or by
breaking off negoilations before the happening of the specified

{nee, however, an agent undertakes work and enters upon Lt

event,
What

he has a duty o take reascmable care in comnection with 1%,
the event is, on the happening of which the money i1s payable,
must depend upon the construetion of the contract and the clarily
with which the event is defined by the contract and there are no
special rules of construction applicable to estate agency contracte.

If the agent desires to bind the prircipal to pay commission, not
ordy on sale buk on the introduction of a person whoe makes an offer
to purchase, as contrasted with on whe actuzlly buys, he must use

clear and unequiveral language to that effect™
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together with a further passage from Bowstead om Agency, 15th Edition,

® 213 and 214:-

"Huentum merult where no contractual right, If services are
rendered by the agent not pursuant to a conbtract, but they
were freely accspted by the principal with full mowledge,

the courts may, on pripciples of restitvtion, award a
reasonable sum to the agent as remuneration on a guantum
meruit, TFhus, the origipal confract under which the services
were reudered may have been a4 millity, because for example,
subsequently rescinded or made without aubthority (ratification
being impossible), or it may have contained terms so vague or
uneertain as to make the contkact unenforceable, or the parties
may have provided thet remoneration ghall be such as they shall
svbseguently agree bub they thereafier fail to reach agreement,
In these dazss no ocontract will exist and there can thersfore b
no express or implied terms relating to remuneration., But
gquantum meruait is only availzble where remmeration was intended.

Contractual right, This situation must, of course, be distinguished
from that in whioh P asks A to perform a2 service and A4 does so.
Reguegt and performance will normally create a contract and,
subject to the consideration discussed above, reasomable
remieration will be payable pursuant toc an implied term of that
contract rather than give rise to a claim upon a guanium meruit

in restitution, HEgually, the contrset may itself provide for
reasonable remneration where for some reason commission is not

sarned,?

We should say at once that we are satisfied that, =although Mr. Iapidus

knew of the services which were being performed, he did not have full
knowledge of the circumstances nor did he intend to give Mr, Billingsley

any remuneration, baecause, as we have foumd, he intended to pay one

commission {through Mr. Gill).
Advocate Voisin also relied on the statenment in British Bank for

Foreign Trade Ltd, v, Novinex Itd. (1949) 1B 623, 624 & 625:-

"ohe court approved the statement of the trial Jjudge as o the

law applicable to the first point:— "The principle to be deduced
from the cages is that if there is an egsgeniial term which has
yel to be agreed and there is no express or implled provision

for its scolution, the result in point of law is that there is no
binding contrast, In seseing whether there iz an implied provision
for its soclution, however, there iz a difference between an '
arrangenent which iz wholly exscutory on both sides and one which
has been execubted on one side or the other, In the ordinary way,
if there is an agreement to supply goods at a price %o be agreed!
or to perform services on terms 'to be agreed' then, although,
while the metier is still executory, there may be no binding
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contract, nevsrtheless, 1f 1%t is execubted on une side, that is,
if the one does hig part without having come to an agreement
about the price or the terms, then the law will say that there

is necessarily implied, from the conduct of the parties a
gontract that, in default of agresment, a reascnable sum is to -

be paid,”
and on Way v, latilla (1937} % A¥R 759 {H.L.) where there was a contract

&

of employment between the parties which clearly indicated that the work was

not to be done gratuitously.
He then claimed that fhe instruction to send the documents to Mr,

Billingsley constituted privify of comiract. We have however already found

against him on this point by preferring Mr, Gill's account.as to how the

papers found their way intce Mr, Billingsley's hands, =and as to Mr, Billingsle;

statements at that time as %o the source of his commission,
Dur attention was also drewn to the following passsges from Luxor Lid.

v, Cooper (1941) 1AFR @ 43 and 52 & case which has been previously followed

in this Courtie

2 page 43:-

"A few prelimivary observations cccur to me, (1) Commission
contracts are subject to no peculier rules or principles of
theixr own, The law which governs them is the law which
governs all contracts and all guestions of agency. (2) Yo
gerieral rule fan be laid down by which the righits of +the
agent or the 1liabilities of the pripeival under commission
contracts are to be determined. In each case, these must
depend upon the exact terms of the contract in guestion,
and upon the true construction of those terms, (3] Contracts
by which owners of property, desiring to dispose of it, put
it in the hands of agents on commission terms are not (in
default of specific previsicns) contracts of employment in
the ordinary meaning of those words., o ohligation is
imposed on the agent to do anything., The contracts are merely
promises binding on the principal fo pay a sum of money upon
the happening of a specified event, which involves the rendering
of some service by the agent., There 1a no real analogy between
such conbbacts and contracts of employment by which one party
binds himeelf to do certain work and the other binds himself

toe pay remuneration for the doing of 1t.7

and @ page 52:—

"The expression Timplied term" Is used In different senses.
Sometimes 1t denotes some term which does not depend on the
actual intention of the pariies but on a rale of law, such
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es the terms, warranties or conditions which, if not expressly
axeluded, the law Iimporis, a5, for instance, under the Bale of

Zoods Act-and the Marine Imsurance Act, The law also, in soms
circumstances, implisg fthat & sontract is to be dissolved if

there iz a vital change of conditions, However, a case like

the pregent is different, bscause what 1t is sought 4o imply

is based on an iptention imputed o the parties from theix

actual circumstances, Thers have been several general statements

by high authorities on the power of the court to imply particular
terms in contracts, It is agreed on all sides that ihe presumption
is against the adding to contracts of terms which the parties have
not expressed. The geperal presumption is that the parties have
expressed every maeterial term which they intended should govern
their agreement, whether oral or in weifting., TI{ is well-recognised,
however, +that there may be caces where obvicusly mome term must be
implied if the intention of the parties is not bo be defesated, some
term of which it can be predicated that Yit goes without saying®,
some term not expressed, bul necessary to give to the {ransaction
such business efficacy as the parties must have inmtended, This does
not mean that the court can embark om a reconstruction of the
agreenent on equitable principles, or on a view of what the parties
should, in the opinion of the court, reasonably have contemplated,
The implication must arise ineviiably to give effect to the intention
of the parties., These general cbservations do 1itile more than warn
Judges that they have no right to make contracts for the parties.
Their province is to interpret contracts. However, language is
imperfect, and there may be, as it were, obvious interstices in
what is expressed which have fo be filled up. Is there, then, any
reagon in the present case for thinkinz that there is some defeet

in expression, or something omitted beczuse it seemed oo obviocus

to express., T camot find amy such reason,”

We have nc doubt but the passages cited for the Defendant are the more

in point and we agree with his Counsel that Mr, Billingsley had not made

out his conitract; nor had he made out a sufficient case, or indeed in our

view a case either for a fQuanivm Meruit or for an equitable pavment.
» Iy I3 q paym

Although we are not without some aympafhy for Mr, Billingsley whose

vigit %o Warrington was the immediate cause of the sale we therefore dismiss

his claim.
We turn now to that of M¥r., Gill, There is no dowbt but that he received
a letter of instrueiion. ¥e have also found that when he mel Mr, Billingsley

in London on 11th June he was under the Impressiom, comminicated to him by

Mr, Billingsley, that the latter was the agent of and acting for the

~prospective—
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prospeetive purchasers whose identity was of course unkmown o Mr, G111,
His claim may perhaps be summarised In this way, that he had set up & chain |

whlch brought him, as he understood im contact with the Purchasers through

their Agent and that he has thersfore done sufficient, as Mr., Iapidus concede:

in his evidence, to be paid, His chain ran through Fr. Kitchen and Mr. é

Familton and is, he claims, complebed when he met Mr, Rillingsley.
So far as completing negotiations under the lsiter of the 16th May is
oopeerned, we are guite satisfied, as we have said, that these were carried

on by Mz, Iapidus, at his own wish, once.the Purchasers had arrived in the
|

Island,
Advocate Clapham relied (as did Advwosate Michel) first on the well kmowm

vagsage {rom Chitty op., eit, Vol, II para'2311:~

¥3ummary of principles relating to estate agents. "First, when an
agent olaims that he has earned the right to commission, the test
is whether upon the proper initerprefation of the contract between i
the principal and the agent the event has happensd upon which commission |
is to be paid, Secondly, there are no special principles of construebic
applicable to commission combracts with estate agents. Thirdly,
contracts under which a principal 1Is bound to pay commission for an
introduction wiich does rot result in & sale must be expreszed in |

clear langusge."

Advooate Michel also cited to us a passage from para, 2312:-

"igent must be effective cause of transaction., Subject to any express
termg to the contrary, where the agenoy coniract provides that the

agent earns his remuneration upon bringing about a ceriain transaction,
he is net entitled %o such remneration unless he is the effective
cause of the transaction being brought about,”

The agent need not, however, be the immediate caunse of the transaction,
provided that there is sufficient comnection betwesn his act and the

uliimate transaction,”

He referred also to a passage in 4 Helsbury I @ para 800:-

vAn agent employed o achieve a particular purpose will not be
gntitled to commission unless he is the effective cause of the
purpose being achieved, An agent smployed %o sel}l property on
coomission who fails to do sc but agrees tc buy from his prineipal,
does pot earn his commission in the =bserice of express sgreement.
To be an effective cause the agent need 1ot necessarily complete g

or take part in the negotiations,”?
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and & further psssage 3 para, 802:-

"ransactions In respeet of which remunsration may be claimed,
Remunsration can be claimed only on transactlions which are

the direct conseguence of the agency, It is net necessary

that the agent should actually complete the transection, but

he must show that 14 wag brought about as the direct result

of his intervention, It is not sufficient to show that it
would not have been entersd inito but for his services, if 1t
resulted therefrom only as a casual or remote conseguence,

It follows therefore that, whers several agents sre concerned
in negotiating a Yransaction befween the principal and a
carticular third party, the agent entitled to resumeration is
net necessarily the ggent who first introduces the business fo
nim, but the agent who is the effective cause of the transaction
being completed, -

The rule that an agent 1s entitled io remmeration whan hig
intervention was the effesective cause in bringing about the
tranzaction between the principal and the third party is
exemplified in cases where an agent has been held entitled

to 2 commission upon sale to a purchaser introduced by him,

or through him by other agents, although the sale was affected
directly between the prineipal and the third party, =2t a lower
price than the minimum stated to the agent, or on terms which
the agent had advised the principal not fc accept.”

His case, he asserts, is that the introduction throwgh Mr. Billingsley

was not 2 casual or rsmote consequence. It was a direct, il not necessarily °

an immediste result of his agency (& v. Bowstead, op, oit. @ 177). There is,
he says (& v. Coles v. Eroch, (1939) 1 AR 814 & 3 AW 327) no break in the

chain of czusation and ne novus actus inféervenieus.

In our view the authorities serve to support the claim of Mr. Gill on

the facts which we have found,

We therefore have no hesitation in finding for Mr. Gill on his claim

aznd give Judgement accordingly.
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