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JUDGMENT



THE PRESIDENT: This judgment covers two appeals against sentence,
those of John Clarkin and Duane Anthony Pockett.

To a great extent, these appeals raise the same questions
and, as will appear, a connection arose between them at the
sentencing stage. We are therefore delivering judgment on the

two appeals together, although they were argued separately.

Both these appellants were charged with possession of a
Class “A‘ drug, LSD, with intent to supply it to another,
contrary to Article 6{(2) of the Misuse of Drugs (Jersey) Law,
1978. |

Clarkin pleaded not guilty to this charge and his trial
before the Inferiocr Number began on the 16th January. It was
submitted on his behalf that critical evidence against him
should be excluded by the Court because it had been obtained by
an illegal search. The Court rejected this plea on the 17th
January, and the trial then proceeded. On the 18th January,
Clarkin altered his plea to guilty and was remanded to the 5th

February for sentence by the Superior Number.

Pockett pleaded guilty on the 21st December, 1990, and was
then remanded te the 5th February for sentence by the Superior

Number.

On the 11th December, 1990, a man named Fogg had been
sentenced by the Supericr Number for drug offences, including
the offence of possession of LSD with intent to supply it. For
that offence he had been sentenced to seven and a half years’
imprisconment. He was subsequently granted leave to appeal
against hils sentence and the hearing of the appeal was fixed for

the Bth April.



Cn the lst February, that is four days before Clarkin and
Pockett were due to appear before the Superior Number, the Crown
OCfficers Department told Pockett’s counsel that the Bailiff
wished to defer the sentencing of the appellant to a time after
the Court of Appeal had given its decision in Fogg’s appeal.
The reason given to the appellant’s counsel was that the
Superior Number would work from any bench mark determined in the
Fogg appeal when sentencing the appellant. The appellant did
not obiject to the adjournment requested. On the 5th February,
accordingly, Pockett was remanded further for sentence on the

l16th April, 1981.

The same information was given to Clarkin. He did object
to the delay of sentencing, but 1in spite of his cbjection on the
5th February he also was remanded for sentence to the 16th
April. The Court held that (and I gquote from what they said):
"Logic and justice require that Clarkin be sentenced after the
Court of Appeal has given its adjudicatioﬁ on ﬁhe principles to

be applied in cases of this nature".

On the 8th April Fogg’s appeal came before the Court of
Appeal, the Bailiff presiding over the Court.

The relevant circumstances of the case were that Fogg had
been arrested in possession of 1,000 units of LSD. The Royal
Court, when about to sentence him, had been informed that this
was larger than any single seizure which had taken place in the

British Isles. This information was in fact wrong.

Fogg had a previous conviction in England for importation
of two kilograms of cannabis, although it is right to add that
that had been eight years before the offence with which the

Court was concerned. Fogg was also sentenced on the 1llth



December for two other offences involving drugs; one of

possession and one of supply of cannabis.

He had pleaded guilty to the charge of possession of LSD
eventually. His original plea had been not guilty, but it had
been changed to guilty at the last minute. There were also
present what were described by the Royal Court ’‘as other
mitigating factors®, although it is not easy to tell from their

judgment exactly what those factors were.

In delivering the judgment of the Court of Appeal on the
8th April, 1991, the Bailiff said this:

"It has been suggested by counsel for the Appellant
that although he concedes that sentencing poclicy in this
Court may differ from sentencing policy in England, the
difference is or should be very slight. The Royal Court
has always felt itself free to lay down its own
distinguishing and separate principles dealing with the
punishment of offenders, particularly in relation to drug
offences. It has been said in the Rbyal Court, both by the
Inferior Number and. the Superior Number, that the Island is
particularly vulnerable to the importation of drugs where
we have a quite large group of young people susceptible to
corruption by drug abuse. It is mainly for that reason
that the Courts in this Island have taken what would be
regarded outside the Island as a stricter approach to a

sentencing policy".

Later in the judgment the Bailiff referred to the erroneous
information which had been given to the Royal Court when

sentencing Fogg, as I have said, and went on:



¥, ... there is no doubt in the minds of this Court that it"
{(that is the erroneous information) "played some, although
not necessarily a major, part in the deliberations of the

learned Jurats when they came to consider the conclusions™.

There then followed the most important part of the
judgment, which I shall read:

"In cases of this nature it is always desirable that
there should be an established benchmark. Indeed the
judgment of the learned Deputy Balliff indicates that the
Court had a benchmark in mind; indeed the case of Singh"
(that is an English case) "had been cited to them and they
had considered it. But the benchmark would appear to have
been fixed by the learned Superior Number at 10 years and
they then made certain deductions to allow for the guilty

plea.

"Allowing for the difficulties facing the Superior
Number, particularly, as I have sald, with regard to the
erroneous information given to them, and looking at what
was said in Singh, we have come to the conclusion that the

benchmark was too high.

"Applying the English authorities to cases of thig
nature and allowing for a guilty plea, we think the
benchmark would be established at some seven and a half
years before mitigation is taken into account, which would
reduce that figure either to six and a half or seven years.
There was a contested case which was heard almost at the
same time as Fogg’s in the Southampton Crown Court., It was
the case of Tidy where the accused, after being convicted,
was sentenced to eight years’ impriscnment on a count of

possessing a controlled drug of Class "A", which was LSD,



with intent to supply contrary to section 5(3) of the
Misuse of Drugs Act 1971, which corresponds to our own Law
and the total involved was in fact 1,100 units. But of
course one must be careful in making these comparisons to

remember what I said earlier in de Havilland’s case.

"We have come to the conclusion that a proper
benchmark from which to start in cases of this nature would
be seven and a half years, as I have said, and that the
appropriate -allowance to make for the mitigating factors
would be one of eighteen months and therefore we will allow

the appeal and reduce the sentence to one of six years"™.

The Court of Appeal clearly intended this judgment to serve
as guidance to‘appropriate sentences in what they called cases
of this nature. Unfortunately this object has not been
achlieved, because disagreement has arisen over the correct
interpretation of the judgment. I repeat certain of the words
which the Bailiff used: "Applying the English authorities to
cases of this nature and allowing for a guilty plea, we think
the benchmark would be established at some seven and a half

years before mitigation is taken into account™.

Counsel for the appellants in these two appeals,
emphasising the words, "before mitigation is taken into
account", have submitted that the benchmark intended was seven
and a half years before any discount for a plea of guilty. The
Crown Advocate, on the other hand, emphasising the words,
"allowing for a guilty plea", has submitted that the benchmark
intended was seven and a half years after allowing a discount

for a plea of guilty.

In our view, the Crown Advocate’s interpretation of the

Court’s judgment is right. We say this for two reasons., First



if seven and a half years were the appropriate starting point
before the allowing of any discount and this were then to be
reduced by anything like the usual one-third for a plea of
guilty and by something more for other mitigating factors, it is
impossible to see how the Court could have arrived, as it did,
at a total discount of cnly eighteen months. Secondly, to say
that the starting poin£ ghould be seven and a half years before
the allowing of any discount appears to us to be inconsistent
with the Court’s clear intention to take a stricter approach to

sentencing than that adopted in England,

The correct view of the Court of Appeal’s judgment,
therefore, 1s that they were saying, and we wish to reiterate
what they were saying, that for cases of this nature the
starting point before effect is given to any mitigation on any

ground must be a sentence of eight to nine years’ imprisonment.

By cases of this nature the Court meant possession of a
Class "A" drug with intent to supply 1t to others when the
involvement of the defendant in drug dealing is comparable to

that of Fogg.

The degree of Fogg’s involvement was shown by the amount of
LSD found in his possession, by the other offences which he had
committed, and by his behaviour between his arrival in the
Island and hils arrest. We refer there to the fact that Fogg had
only been in the Island a few hours and in the course of those
few hours had himself received thls large gquantity of LSD and
had set about the sale of it. Those were the factors which
showed the degree of Fogg’s involvement. It is possible that in
other cases a defendant’s degree of involvement might be shown

by other factors.



The possession of a Class "A" drug must always be a grave
cffence, but if the involvement of the deféndaﬁt in drug dealing
is less than that of Fogg, if, as it is sometimes put, there is
a greater gap between him and the main source of supply, the
appropriate starting point would be lower. It is very seldom
that the starting point for any offence of possessing a Class
"A"™ drug with intent to supply it on a commercial basis can be

less than a term of six years,

We repeat, so that there may now be no doubt, that the
figures which we have stated are figures for starting points

before any mitigation is taken into account on any ground.

We now come to deal with the two cases before us. The
relevant circumstances of Clarkin’s case are that he was
arrested in possession of 832 units of LSD; he had no previous
conviction for any drug offence; he had come to Jersey in
January, 1890, in order to find work, and had in fact been
working until compelled by some back trouble to stop working
about three weeké before his arrest; he had pleaded guilty once

his challenge tc the inadmissibility of evidence had failed.

Advocate Pearmain on his behalf has urged these points upon
us and has also submitted that the difference of six months
between the sentence on her client and the sentence which had
been passed on Fogg did not reflect adequately the difference

between the two cases.

Our conclusion on this case is that Clarkin can only be
viewed as a man who was arrested in possession of a large
quantity of a dangerous drug, to wit, LSD. Although he had no
previous conviction for offences involving drugs, he was, when

arrested, dealing in drugs on a serious scale.



Applying the principles which we have stated, and making
all appropriate allewance for the mitigating factors which are
present, we do not consider that five and a half years is a
sentence excessive or wrong in principle."Clafkin’s involvement
in drug dealing may not have been equal to that of Fogg, but the
difference between them we consider to be adeguately reflected
in the diffetence between the two sentences. Clarkin’s appeal

against sentence must therefore be dismissed.

The circumstances of Pockett’s case are that he was
arrested in possession of 73 units of LSD. He had no previous
conviction for any offence connected with drugs; he had been, as
the Crown acknowledged, very frgnk and forthcoming from the
moment of his arrest and his plea of gullty had been of value to

the prosecution.

Advocate Renouf in addition to emphasising these facts
submitted to us that Pockett was a supplier on an altogether
smaller scale than either Fegg or Clarkin and this should have
led to a greater difference than-one year between the sentence
passed on Pockett and the sentence passed on Clarkin. In
Pockett’s case the appropriate starting point must certainly be
lower than either in the case ¢f Fogg or in that of Clarkin.
His plea of guilty, furthermore, coupled with his co-operative
behaviocur from the moment of his arrest, deserved greater
consideration than could be given to the much later pleas of

gquilty in those two cases.

Bearing in mind, on the one hand, the gravity of any
offence ‘of possessing a Class "A" drug with intent to supply it,
and on the other hand these factors to which I have just
referred, as well as the other grounds of mitigation which were
present, we consider that the appropriate sentence on Pockett

would have been a sentence of four years’ imprisonment. This
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would have been only six months less than the sentence which was
in fact passed, and it is not normally right to allow an appeal

against sentence in order to give effect to so small a

difference of judgment.

In this case, however, we consider that there are special
circumstances, Clarkin’s and Pockett’s cases were both deferred
until the Court of Appeal’s decision on the sentence on Fogg had
been given. They were then both sentenced on the same day._ In
these circumstances comparison between the two sentences is both
natural and inevitable to an exceptional degree. We consider
that Pockett would be entitled to feel aggrieved by a difference

of only one year between the sentence imposed con him and that

imposed on Clarkin.

In these particular and specilal circvmstanges we shall
therefore allow Pockett’s appeal to the extent of reducing his

sentence to a sentence of four years’ imprisonment.

Before parting with these cases, we wish to make two
comments upen what was said by the Royal Court when it sentenced
Pockett. The words used by the Royal Court might be read as
suggesting that the Royal Court would be entitled to vary or to
depart from principles of sentencing laid down by this Court.
We do not believe that the Royal Court meant to express such a
view, which would be inconsistent with the structure of Courts

establishéd by the law of this Island.

Both in Fogq’sg case and in this case this Court has laid
down guidelines which the Royal Court thought to be desirable.
We refer to the words quoted earlier in this judgment which the
Royal Court used when deferring sentence upon Clarkin. We have

no doubt that these guidelines will now be followed in all cases

to which they apply.



Cur second comment concerns the Royal Court’s statement,
"for offences of this nature, insofar as we are able, we wish to
impose more substantial sentences than those imposed in the

United Kingdom, certainly not less™.

The sentencing practice of the Courts of Jersey ought not
to be tied in this way to the practice of Courts in the United
Kingdom. The Courts of Jersey must impose sentences required in
the circumstances and conditions of Jersey, which in important
respects differ from the circumstances and conditions of the
United Kingdem. This has obliged the Royal Court and this Court
in recent years to impose and to uphold for some offences
sentenées heavier than those customary in the United Kingdom,
but the reason is the Court’s duty to protect public order in
Jersey, not any need to maintain a particular differential

between sentences in the United Kingdom and sentences here.
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