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Before: Mr. V. A. Tomes, Deputy BailifC 
Jurat Mzs. M. J. Le ttueZ' · 

JUrat )1.. Vibe:t 

S.M. Attorney General 
V 

cc 

( 

Crown Advocate Miss s. c. Nioolle for the Prosecution 
Advocate c. L, I, Davies for the ApPellant 

This was an appeal by cc .(the 

appellant) against his conviction by the Police court (Magistrate T. 

A. Dorey) on 19th June, 1991, of having, on the 4th June, 1991, at the 

toy shop premises known as Bambola, the Parade, st. Helier, indecently 

assaulted a four year old girl. 

He appealed on the ground that the conviction could not be 

supported having regard to the evidence and that inadmissible eviden.ce 

was not excluded, 

We heard the appeal during a lengthy hearing on_the afternoon 

of the 22nd July, 1991, following w·hich we announced that after 

considering the matter with some anxiety, we had decided to allow the 

appeal and quash the conviction, our reasons to be handed do~n later. 

We made· an order that ·Mr; Oavies would be entitled to his legal aid 

costs. OUr purpose, now, is to give the re~sona for our decision, 

The case for the prosec.ution· relied on the evidence of the 

child's mother (the mother) who had observed the alleged indecent 

assault from the first floor of the shop premises and of the two 

police officers who arrested and interviewed the appellant. 
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The facts alleged by the prosecut~on can be suromar~sed as 

follows:-

At approximately 16.00 hours on Tuesday, 4th June, 1991, the 

mother went to Bambola toy shop accompanied by_the alleged victim, her 

four year old daughter (the child) and her two year old son. The 

mother intende~ to buy a blackboard for the child, She could not find 

any blackboards in the ground floor shop and therefore asked the only 

shop assistant on the ground floor,. the appel!ant, who direc.ted her to 

the first floor shop above. The mother left the boy in h~s push-chair 

downstairs and went upstairs with the child. The mother had a loo·k 

-, around and eventually found the blackboards but the one they selected 

did not have a price mark on it, The first floor shop assistant 

advised that she should wait while he went to ascertain the price·, At 

this time the child said "! want to go downstairs'' and the mother 

agreed, telling her not to go away but to stay at the bottom of the 

stairs. After a further while the mother looked over the top of the 

stairs (an open winding staircase) to see that the child was alright, 

when she was shocked at what she saw, She saw the appellant kneeling 

or crouching by the side of the child with his hand up the child's 

skirt. She moved back because she was shocked and -was not quite sure 

if she had seen correctly. She then moved back to look over the 

stairs again and the appellant was still there with his hand up the 

) child • a skirt. She stood there not knowing whether to go do!t'n quickly 

and get· the child when the appellant looked up and saw her observing 

him. Re said "hello" and moved away, going round to the side of the 

counter to show the child more toys, and looking up to see whether the 

mother was still looking at h~.. At that _point the mother went down 

stairs and called the child to her. ·She made no complaint at the 

time, but left the shop. Some two hours later she telephoned her 

parents in England who advised her to report the matter to the police, 

whic~ she did. The child was not distressed. 

Under cross-examination, the mother said that her first 

period of observation had lasted a few seconds and the second for 
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about a minute. The Magistrate explained that a minute is th~ time it 

takes to count up to sixty, slowly and the mother said she was quit's 

certain it was as long as that, 

The mother made her complaint to the desk sergeant at the 

town police station at 19.30 hours on the 4th June. Detective 

Sergeant James Howden Ad~on was informed and arranged for the child 

to be interviewed. On the 5th June the child was interviewed and the 

interview was video recorded, At 13,05 hours on the 5th June, 

Detective Sergeant Adamson and Woman' Detective Constable Sandra Genee 

arrested the appellant at Eambola. The appellant was taken to Police 

Headquarters and was there interviewed. He denied having put his hand 

_) up the child's skirt. He ·said that he was amusing the child; playing 

with a amall toy train. He demonstrated what he was doing, kneeling 

down (later he said crouching down, on his haunches) beside the child 

on the 'flo~r playing with the little train. He might have touched the 

child but if so he did it inadvertently. The child's story was put to 

him i.e. that he had put his hand up her skirt, onto her pants. He 

said that if his hand went up her skirt, this would not have been on 

purpose, it might have slipped. Woman Detective Constable Genee 

co~roborated the evidence of Detective Sergeant Ad~cn but no doubt 

} .. 

. they had collaborated on the preparation of their notes. The 

appellant's explanation was that the toy train was moving back and 

forth, according whether one touched the front bumper or the back 

bumper, and the child was moving her feet back and forth in front of 

it and moving around, thexefore looking from above, it' could be 

misconstrued that he had his hand under her skirt when in fact he was 

just resting his hands on his knees, and the child could have, backed 

onto his hand at the time the mother looked down. 

We deal first with the ground of appeal that inadmissible 

evidence·was not excluded. The mother in the course of her evidence 

said that the child was not distressed and said "I don't think she 

knew what was going on". The Magist':s:ate went on, not merely to hear 

hearsay evidence inadvertently given by a witness or witnesses (which 

as a professional .judge he could be relied upon to put out of his 
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mind) Qut to elicit such evidence, apparently deliberately. He asked 

the mother, of the child: "Did she mention it to you at all?" The 

mother went on to say that she asked the child, when they got outside, 

what had happened and that she had added the leading question "Did he 

touch you or anything?", to which the child replied "He put his hand 

up my skirt and touched my bottom." The mother went on to say that 

"yesterday" (the lath June, 1991 - 14 days after the incident) when 

they were going past the. shop, the child said to the mother "There's 

that shop, mummy". 'The mother asked "What shop?" and the child 

replied "There's that shop where that man put his hand up my skirt", 

The mother replied "Well its all over and done with now" to which the 

child replied "You must go to the police mummy, tell him. (sic) what 

) happened." 

'Detective Sergeant Adamson was also permitted to give hearsay 

evidence of the interview with the child and that the child had said 

that t'he appellant had put his hand up her skirt on to her pants. 

) 

After an interruption f~om the Magistrate the officer said: 11 

this is what the girl had told me", There was no other evidence that 

the officer was even at the interview with the child. The Magistrate 

than said "That i's what the girl said that she that be he had 

put his hand under her skirt but· above her pants?" and the Officer 

replied "l!'es" , 

When woman Detective Constable Genee said that she was 

present whilst the child was interviewed "on video" at New Ways Family 

Centre, St. Helier, by the Children's Officer Mrs. Baudains, Mr. 

navies interrupted to say that any evidence of what the child might 

have said, was hearsay. Nevertheless, the Magistrate said "l!es, well 

I think we'll go on but I naturally have that point in mind and if 

there's anything you want to object to please do so But I think 

we'll carry on with the W.P.C.'s evidence uhm ••. but uhm ,,,,of 

course always watching the fact of hearsay". 

At the conclusion of Woman Detective Constable Genae's 

evidence the Magistrate asked "Is that the prosecution case?" 
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Centenier Christie said "There is just the report of the video 

interview Sir whi_ch (indistinct) has a copy". Mr. Davies again 

interposed saying "Yes Sir again I would stress that the contents of 

that would appear to be hearsay Sir". The Magistrate replied "Yes, 

well I will examine-them and if I consider that they are -hearsay I'll 

put them out of my mind", 

The report of the video interview is short; the interview was 

conducted at New Ways Family Centre on Wednesday, 5th June, 1991, by 

Child Care Officer, Marrie Baudains; she compiled the report; she was 

not a wit-ness; therefore, the report adduced as it was by the 

Centenier was hearsay upon hearsay. The report states that the child 

was re-laxed and communicative during the short interview and was keen 

to inform the child Care Officer of the alleged incident. It further 

states that "She said that when they were in the shop a man pulled her 

skirt up and put his hands on her botto~ on t~p of ,her pants. She was 

standing beside the man, looking at a toy," 

In H.M. Attorney General v, Le Cocq (12 June, 1991) Jersey 

Unreported, the Court said that:-

":rl:te Police Cou.z:-t Hagistratl!l, ;f'o.z:- t.be pu.z:-pose o£ car:r::ying ·cut 

his fu~ctions, bas of neoasaity, to consider on the material before 

him, what constitutes evidence admissible against the accused, whether 

on coJlllllittal er £or deciding guilt or innocence,. rn the course of bJ.s 

duties material may ve~ vell be placed be;f'ore bJ.m which is 

inadmissible; but this does ·not invalidate a decision to commit the 

accused for trial and it does not invalidate s proaounc~nt o£ guilt, 

even !:hough such material may be very pz:ejudiaial to the aoou11ed. 

Segregating a~~sible from inadmissible evidence is part o£ the 

e~amining Hagist.z:-ate's £Unction; and the procedure cont~lates that 

l:.be Magi:rtrate is capable o£ per£ormi.ng t.ba duty o£ putting out o£ b..is 

mdnd all inadmissible mate.z:-isl ~io.b he .bae seen o.z:- .beara, and 

conaent.z:-ating only upon the admissible evJ.denoe, in aom.fng to hil 

deciaJ.on w.betha.z:- o.z:- not i!: is to comm;l.t the aoousad to the .Royal Court 

for triill. upon a p.:Jma facia case or to aonvJ.at and se.atence the 

accused upon proof o:f guilt beyond reasonable doubt", 
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The rule against hearsay is stated at Archbold ~ Criminal 

Pleading Evidence and Practice - 43rd edition, paragraph ll - 3 at 

p.l084: 

"Eormer statements o:f an.y person, wbet:ber or not: be J.s a 

w.:l.tne.srs J.n the proaeedJngs, may not be givan J.n evidence J.:f t:be 

purpose .f.s to tender tbam as evidenae o:t tbe truth o£ tbe matters 

asserted 'in tbem, unless tbey wsre lllll!de by • defendant and const.:itute 

admiss1ons o:t :fact, relevant to tbose proaeed.:l.ngs. " 

It was not disputed that the evidence of that which the child 

had .said was hearsay and therefore' inadmissible, 

In the present case the majority of the inadmissible material 
'' ' 

) was not "placed before" the Magistrate. It was adduced by him, 

Having been told by the mother that the child did not know what was 

going on, he asked "Did she mention it to you at all?" The mother 

responded and the whole of the hearsay evidence given by her was in 

response to that invitation and the Magistrate's further question "·Is 

there anything further you'd like to tell me?" When w.o.c, Genee 

referred to the interview on video and Mr. Davies anticipated hearsay 

evidence, the Magistrate said "Yes, well I think we'll go on ... " and 

"But l think we'll carry on with this li.P.C,'s evidenco;>." 

Fortunately, the W.F.C., showing greater discretion than her senior 

collo;>ague who had placed inadmissible hearsay before the Magistrate, 

) 
said "With respect Sir I was not going to say what the child had 

actual~y said actually.", and no, hearsay evidence was adduced from 

her. However, when Centenier Christie sought to produce "just the 

report of the video interview" and Mr. Davies properly objected the 

Magistrate said "i"es, well I will e>~amine them and if I consider that 

they are hearsay I'll put them out of my mind." .So, here we faced a 

situation where Child Care Officer Baudains, who was not a witness, 

had compiled a report of that which the ohi~d had said, and the report 

was presented by the Centenier as his evidence, i,o;>. hearsay upon 

hearsay. 

We regret that in the circumstances where the Magistrate had 

himsel':t: adduced hearsay evidence to this e>~tent, as opposed to 
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inadmissible evidence being "placed before" him, we could not be 

satisfied that he had put the hearsay evidence out of his mind. 

The Magistrate's notes, which are by no means full notes of 

the evidence, did not help to re-as, sure us, They include; "Child said 

he had touched her bottOm". There is nothing in the notes to show 

that the'Maqistrate discarded inadmissible evidence; rather do they 

tend to support the view that the inadmissible evidence acted upon his 

mind and was taken into account. Because the notes are not full notes 

we must assume that they record that which he considered to be 

important and he recorded what the child said. 

Excluding all hearsay, the Magistrate waa left only with the 

evidence of the mother. Other people in the shop had been interviewed 

but none was brought to give evidence from which we conclude that 

nobody else had witnessed anything untoward. wa think that the 

mother's evidence was unsatisfactory in two important respects:-

~. At page 4 of the transcript we have the following exchange: 

"Judge Oorey: ,,,,,,Was your little girl distressed at all? 

Witness: No •••. r don't think she knew what was going on? 

Judge oorey: She didn't know what was going on? 

Witness: No 1'. 

And yet, later, in reply to the leading question from the 

mother "did he touch you or anything?" the child replied "He put his 

hand up my skirt and touched my bottom•. This version was repeated on 

more than one occasion. In particular, the somewhat strange 

conversation some two weeks after the incident to which we have 

already referred when the child (four years of· age) allegedly spoke in 

a very adult way, advising her mother to go to the police. On the 
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other ·hand the video report says that the child alleged that the 

appellant "pulled her skirt up". 

Thus, free of all hearsay, we are left with the evidence that 

the child was not. distressed at all and did not know what was going 

on; which must raise a doubt whether anything objectionable went on at 

all. 

2. According to the mother she observed the appellant with his 

hand up the child's skirt for a few seconds, Shocked by what she saw, 

she moved back because she did not know what to do at first. Then she 

moved back again.and observed the appellant with his hand up the 

) child's skirt for a full minute. She was "quite certain" that it was 

as long as it takes to count up to sixty, slowly. Only then did she 

decide that she was going downstairs and move the child away. In her 

original witness statement to the police the mother had referred only 

to a ".few seconds". It raised a doubt whether she had lengthened the 

duration of her observation in order to strengthen the case against 

the accused. 

) 

Children do fantasise and the greatest of care is needed 

before ·convicting without corroboration in :~exual cases. The leading 

question "Did he touch you or anything?" should not have been put. 

We find ourselves quite unable to reconcile the mother's 

reaction .with what she says she saw. We believe that the mother's 

reaction, if she had been certain of what she had seen, would have 

been different, Long before a rrdnute had elapsed she would have 

screamed her child's name or at the appellant, or otherwise shouted 

for attention, and she would have rushed down the stairs. But the 

child was between her and the appellant who was on the far side of the 

child. We are satisfied that the mother saw !iomething, but that she 

was not sure of what she had seen, she made no complaint for several 

'hours. Recent complaint is an important factor in sexual oases. When 

the mother went downstairs she said that she "stood by my pushchair 

because I was still waiting for the gentleman upstairs to find me the 
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price of the blackboard, and then I called (the child) to me when I 

got downstairs and I looked up again to see if the 'gentleman had came 

back (sic) and this time cc had came over (sic) to me with 

this l:l.ttle. toy train and said something or other and I just said 

"Yes~ and J: just said "Come on", I said "I' m not waiting around no 

longer", and I just qrabbed my daughter and my son and walked' out" •. 

So that, far from beinq shocked or outraged, the mother still waited 

for some time hoping to price the blackboard in which she was 

interested and even entered into conversation, however brief, with the 

appellant. 

As a result, the court, unanimously, was not convinced that 

there was the necessary "mens rea" and was not convinced that there 

was an indecent assault. Applying the test that the Court had to be 

satisfied beyond reasonable doubt it was unanimous in its view that 

the finding of guilt was unsafe and unsatisfactory; accordingly we 

quashed the conviction. 
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