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ROYAL COURT ~ INFERIOR NUMBER

8th January, 1992, 53

Before!: Mr. V. A. Tomes, Deputy Balliff
dJurat Mrs. M. J. La Ruez
Jurat A, Vibert

H.¥, Attorney General
v

Cc

Crown Advocate Miss §, €, Nicolle fox the Prosecution
Advocate C. L, I. Davies for the Appellant

f—

This was an appeal by cC . {the
appellant) against his conviction by the Police Court (Magistrate T.
A. Dorey) on 1%th June, 1951, of having, on the 4th June, 199%1, at the
toy shop premises known as Bambola, the Parade, St. Heller, indegently

aggaulted a four year old girl.

He appealed on the ground that the conviction could not be
supported having regard to the evidence and that inadmissible evlidence

was not excluded,

We heard the appeal during a lengthy hearlng on the aftexnocon
of the 22nd July, 1981, following which we announced that after
considering the matter with some anxiety, we had decided to allow the
appeal and guash the convictlon, our reasons to be handed down later.
We made an order that Mr, Davies would be éntitled to his legal aid

cogts, Our purpose, now, is to give the reasona for our decislon.

The case for the prosecution relied on the evidence of the
child’s mother (the mother} wha had observed the alleged indecent
assault from the first floor of the shop premises and of the two
police officers who arrested and interviewed the appellant.
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The facts alleged by the prosecution can be summarised as

follows:-

At approximately 16.00 houra on Tuesday, 4th June, 1991, the
mother went to Bambhela toy shop accompanied by the alleged victim, he:
four year old daughter {the child) and her two year old son. The

- mother intended to buy a blackboard for the child, She could not find

any blackboards in the ground floor shop and therefore asked the only
shop assistant on the ground floor,. the appellant, who dikeated her to
the first floor gshop above. 7The mother left the boy in hias push-chair
downstairs and went upstalrs with the child. The mother had z look
around and eventually found the blackboards but the one they selected
did not have a price mark on it. The first Ffloor shop assistant
advised that she should walt while he went to ascertaln the price. At
thiz time the child said "I want to'go downstairs" and the mother
agreed, telling her not to go away but to stay at the bottem of the
stairs. After s further while the mother looked over the top of the
stairs (an open winding staircase) to see that the child was alrxight,
when zhe was shocked at what she saw. 8&he gaw the éppellant knaeiing
or crouching by the gide of the child with his hand up the chiid's
skirt. She moved back because she was shocked and was not quite sure
if she had seen correctly. She then moved back to look over the
stalrs again and the appellant was still there with his hand up the
child®s skirt. She stood there not knowing whether to go down quickly
and get the child when the appellant looked up and saw her observing
him. He sgald "hello™ and moved away, going round to the side of the
counter to show the child more toys, and looking up te see whether the
mother was still looking at him. At that point the mother went down
gtalrs and called the child to her., ' She made ne complaint at the
time, but left the shop. Scme two hours later she telephoned her
parents in England who advised her to report the matter to the police,
which she did. The child was not distressed. . '

Under cross-examination, the mother said that her first
period of observation had lasted a few seconds and the second for
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about & minute. The Magistrate explained that a minute is the time 1t
takes to count up to sixty, slowly and the mother said gshe was quite

certain 1t was as long as that.

The motﬁer made her complaint to the desk sergeant at the
town police gtation at 15.30 hours on the 4th June. Detective
Sergeant James Howden Adamson was informed and arranged for the child
to be interviewed. On the 5th June the child was interviewed and the
interview was videc recorded, At 13,05 hours on the 5th June,
Detective Sergeant Adamson and Woman Detective Constable Sandra Genée
arrested the appellant at Bambola, The appellant was taken to Police
Headquarters and was there interviewed. He denied having put his hand
up the chlld’s akirﬁ. He‘said.that he was amusing the chliild, playing
with a small toy train. He demonstrated what he was doing, kneeling
down (latér he sald crouching down, on hils haunchesg) begide the c¢hild
on the floor playing with the little train. He might have touched the
child but 1f so he did it inadvertently. The chlld’s story was put to
him i.e, that he had put his hand up her skirt, onto her pants. He
said that if his hand went up her skirt, this would not have been on
purpose, it might have slipped. Woman Detective Constable Genée
corrcbarated the evidence of Detective Sergeant Adamson but no doubt
“they had collaborated on the preparation of thgir notea. The
appellant’s explanation was that the toy train was moving back and
Eorth, acéording whether one touched the front bumper or the bac¢k
bhumper, and the cﬁild was moving her feet back and forth in front of
it and moving around, therefore looking f£rom above, it conld be
miscongstrued that he had his hand under her skirt when in fact he was
just resting his hands on his knees, and the child could have backed
onto his hand at the time the mother looked down. '

We deal first with the ground of appeal that inadmisaible
evidence was not-excluded. The mother in the course of her evldence
said that the child was not distressed and said “I don‘t think she
knew what was going on", The Magistrate went on, not merely to hear
hearsay evidence inadvertently given by a witness or witnesses (which

as a professional judge he could be relied upon to put out of his
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| mind) but to elicit such evidence, apparently deliberately. He asked
the mother, of the child: "Did she mention it to you at all?™ The
mother went on to say that she asked the child, when they got outside,
what. had happened and that she had added the leading guestlon “Diq he
touch you or'anything?“, to which the child replied “"He pﬁt his hand
up my Bkirt and pouched my bottom." The mother went on to say that
"vesterday" (the 18th June, 1991 - 14 days after the incident) when
they were going past the shop, the child said to the mother “There’s
that shop, mummy". The mother asked "What shop?" and the child
replied "There’s that shop where that map put his hand up my skirt",
The mother repllied "Well its all over and done with now" to which the
child replied "You must go to the police mummy, tell him. (sic) what
happened.™

Detective Sergeant Adamson was also permitted to give hearsay
evidence of the interview with the child and that the child had said
that the appellant had put his hand up her skirt on to her pants.
After an interruption from the Maglstrate the officer sald: o,
this is what the girl had told me®, There was no other evidence that
the officer was even at the interview with the child. The Magistrate
then sald "That is what the girl sald that she ..,.... that he he had
put hls hand under her skirt but- above her pants?" and the Officer
replied "Yes",

When Woman Detective Constable Gende said that she was
present whilst the child was interviewed "on video" at New Ways Family
Centre, St.'Helier, by the Children’s Qfficer Mrs. Baudains, Mr.

I Davies interruptéd to say that any'evidence of what the child might
have said, was hearsay. Nevertheless, the Magistyate said "Yesg, well
I think we’ll go on but I naturally have that point in mind and i€
there’s anything you want to obiect ts please do 80 .... But I think
wa’ll carry on with the W.P,C.’s evidence uhm ... but uhm..... of

course always watching the faoct of hearsay®.

At the conclusion of Woman Detective Constable Gende’s

evidence the Magistrate asked "Is that the prosecution case?™
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Centenler Christle sald "There is just the report of the ;ridao
interview Sir which ({indistinct) has a copy™, Mr, Davies again
interposed saying "Yes Sir again I would stress that the contents of
that would appear to be hearsay Sir". The Magistrate replied "Yes,
well I will examine them and 1f I consider that they are -hearsay I‘ll

put them out of my mind",

The report of the video interview is short; the dinterview was
conducted at New Ways Family Gentre on Wednesday, 5th June, 1991, by
Child Care Officer, Marrie Baudains; she compiled the repart; she was
not a witness; therefore, the report adduced 23 it wag by the
Centenier was hearsay upon hearsay. The report states that the child
wag relaxed and communicative during the short interview and was keen
to inform the child Care Officer of the alleged incident. I£ further
states that "She said that when they were in the shop a man pulled her
gkirt up and put his hands on her bottom on top of her pants. She was
standing beside the man, looking at a toy."

In H.M, Attorney General v, Le Cocqg (12 June, 1991) Jersey
Unreported, tﬂe Court gaid that:-

"rhe Pollce Court Magistrate, for the purpose of carﬁying'out
his functions, hag of necassity, to consider on the material befcra
. him, what constitutes evidence admigsible against the accused, whether
on committal or for deciding guilt or inmnocence., In the course of his
duties material may very vail be placed before him which is
inadmisegibla; but this does not invalidate a decision to commit the
accusad for trial and it does not invalidate a pxonouncemgnt of guilt,
aven though such material may be very prejudicial to tha acousad.
Segregating admigeible from inadmissible evidence is part of the
examining Maglstrate’s funotion; and the procedurs éontaqplatea that
the Magistrate is capable of parforming the duty of puttdng out of his
mind all inadmigsible matexial which he has seen ox heard,"and
concentzating only upon the admisgible avidence, in caming to his
declsion whether or not it is to commit the acoused to tha Royal Court
for trial upon a prims facia case or to convict and sentance the
accused upbn proof of guilt bayond reasonable doubt”,
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‘ The.rule against hearsay is stated at Archbold ~ Criminal
Pleading Evidence and Practice - 43rd editlon, paragraph 11 - 3 at
P.10B4:

"Former statements of any person, whether or not he is a
witnese in the proceedings, may aot ba given in avidence 1if the
purpose ig to tender tham as evidence of the truth of tha matters
agserted in them, unless they were msde by a defendant and constitute
admigsions of fact, relavant to those proceedings.”

It was not disputed that the evidence of that which the child
had said was hearsay and therefore inadmissible, o

In the present case the majority of the inadmissible material
was not "placed before" the Maglstrate. It was adduced by him,
Having been told by the mother that the child did not know what was
going on, he asked "Did she mentlon it to vou at all?" The mother
responded andhthe whole of the hearsay evidence given by her was in
reaponse to that invitation and the Magistrate’s further quesﬁion *Is
there anything further you‘d lilke to tell me?" When W.D.C, Genée

referred to the interview an video and Mr. Davies anticipated hearsay
. evidence, the Magistrate said "Yes, well I think we'll go on ..." and
"But I think we’ll carxy on with this W.P.C.'s evidence.™ -
Fortunately, the W.P.C., showing greater discretion than her seniox
colleague who had placed inadmissible hearsay before the Magistrate,
said "With respect S8ir I was not going to say what the child had
actually sald actuwally.", and né‘hearaay evidence was adduced from
her. However, wﬁen Centenier Christle sought to produce "just the
report of the video lnterview" and Mz, Davies properly ohjected the
Magistrate sald "Yes, well I will examine them and if I consider that
they are hearsay I‘11 put thgm out of my mind." .So, here we faced a
gitvation where Child Care Officer Baudains, who was not a wiﬁnesa,
had compiled a report of that which the child had sald, and the report
wag presented by the Centenler as his evidence, 1,e. hearsay upon

hearsay.

We regret that in the clrcumstances where the Magistrate had

himself adduced hearsay evidence to this extent, as opposed to
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inadmissible evidence beilng "placed before" him, we could not be

satisfigd that he had put the hearsay evidence out of his mind.

The Magistrate’s notes, which are by no means full notes of
the evidence, did not help to re-assure us. They include; "Child said
he had touched her bottom", There i1s nothing in the notes to show
that thé’Maéistrate discarded inadmissible evidence; rather do they
tend to support the view that the inadmissible evidence acted upon his
mind and was taken into acecount. Because the“noteé are not £ull notes
we must assume that they record that which he considered to be

important and he recorded what the child said.

Excluding all hearsay, the Magistrate was left only with the
evidence of the mother. Other people in the shop had been interviewed
but none was Srought to give evidence from which we conclude that
" nobody else had witnessed anything untoward. We think that the

mother”s evidence was unsatisfactory in two impoitant respects:-

1. At page 4 of the transcript we have the followlny exchange:
"Judge Dorey: ...... Was your little girl distressed at all?
Witness; No .... I don’t think she knew what was going on?
Judge Dorey: Sh; didn’'t know what wasgs goilng on%

Witness; No».

And yet, later, in reply to the leading question from the
mother *did he touch you or anything?® the child repllied "He put his
hand up my skirt and touched my bottom", This version was repeated on
more than one occasion., In particular, the somewhat strange

conversation some two weeks after the incident to which we have

already'referred when the child (four years of age) allagedly gpoke in -

a very adult way, advising her mother to go to the police. On the
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other hand the video report says that the child alleged that the
appellant "pulled her skirzt up".

Thus, free of all hearsay, we arg left with the evidence that
the child was not. distressed at all and did not know what was going
on! which must ralse a doubt whether anything objectionable went on at
all.

2, According to the mother she observed the appellant with his
hand up the child’s akirt for a few seconds, Shocked by what she saw,
she mowved back because she did not know what to do at first. Then she

" moved back again.and obsercved the appellant with his hand up the

child’s skirt for a full minute. She was “quite.certain“ that it waa
as long as 1t takes to count up to sixty, slowly. Only then did she
decide that she was going downstairs and move the child away. In ﬁer
origiﬁal witness statement to the police the mother had referred only
to a "few seconds®. It raised a doubt whether she had lengthened the
duration of her obserwvation in order to strengthen the case against

the accuged.

Children do fantasise and the greatest of care 1z needed
before convicting without corroboration in sexual cases, The leading

question "Did he touch you or anything?™ should not have been put.

We find ourselves quite unable to reconcile the mother’s
reaction .with what she says she saw. We belleve that the mother’s
reaction, if she had been certain of what she had seen, would have
been different, Long before a minute had slapsed she would have
soreamed her child’s néme or at the appellant, or otherwlse shouted
for atténtioﬁ, and she would have rushed dawn the stairs. But the
child was between her and the appellant who was on the far side of the
child, We are satisfied that the mother saw Hometﬁinq, but that she

was not sure of what she had seen, sShe made no complaint £for several

‘hours. Recent complaint is an important factor in sexual cases, When

the mother wernt downstairs she said that she "stood by my pushchair
because I was gtill waiting for the gentleman upstairs to find we the
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price of the blackboard, and then I called (the child) to me when I
got downstairs and I looked up again to see if tha.gentleman had came
back (sic) and this time CC had came over (sic) to me with
this little toy traln and sald something or other and I just said
*Yeg" and I Just sald "Come on%, T sald "I'm not walting around no
longer™, and I just grabbed my daughter and my son and walked out",
So that, far from being shocked or cutraged, the mother still waited
for gome time hoping to price the blackboard in which she was

" interested and even entered into conversation, however brief, with the

Y

appellant.

As a result, the Court, unanimously, was not convinced that
there was-the necessary "mens rea" and was not convinced that there
was an indecent assault. BApplying the test that the Court had to be
satisfied beyond reasonable doubt it was unanimous in its view that
the finding of guilt was unsafe and unsatidsfactory; accordingly we

guashed the wconviection.

RESTRICTED DOCUMENT --- RESTRICTED DOCUMENT --- RESTRICTED DOCUMENT




RESTRICTED DOCUMENT « RESTRICTED DOCUMENT - RESTRICTED DOCUMENT
{ Page 10

AUTHORITINS .
A.G,~v-Le Cocq (12th June, 1991} Jersey Unreported.

~ Archbold (43xd Bd’n); para.ll-3: p.1084,
' para.?20-387: p,.2139

Cross on Evidence (6th Ed’n): pp.37-8, 262,
R-v—-0Ogbhorne [1%05] 1 KB 531,
R-v~-Wallwork [19581 42 Cx App R 153.

R-v-Court ([1986] 3 WLR 1029; (1987) 84 Cr App R 210,

RESTRICTED DOCUMENT - RESTRICTED DOCUMENT ~ RESTRICTED DOCUMENT






