Betwaen: ﬁ4

And

f 9 poge

ROYAL COURT ‘ I!
(Matrimonlal Causes Division) -+

2nd July, 1992

Bafore: F.C. Hamon, an.,ACQmmiusionez, and
Jurats Hamon and Vibert

Petitioner

: . wd ' Respondent

Representation of Court Weifaxe Offics:[jf
seeking directions ovez; access’
arrangements by the Respondent to the
child of the marriage,

’

Advocate R.J. Michel for the Petitioner.
The Respondent on his own behalf.

JUDGMENT

TBE COMMIBSIONER. This is an application by David Peter Trott, the

Welfare Officer in this case, who seeks the Court’s directions as
to access to D - by-the..zespondent. ...

The parties were married on 11lth October, 1977, and the
marriage was dissolved by decree absolute on 31st October, 1983.

.'])' the subject of this appligation, is the only child
of the marriage and was born N 1979. He is,
therefore, just over 13 years of age,

We need not concern ourselves with the past history of the
case. The question of access has three times concerned this Court
in judgments of 9th January, 1888, 21st ARugust, 1989, and 13th
July, 1989. The.facts are summarised in those cases and do not

concern us in the matter that we have to decide,

The nub of the matter is contained in the repfgsentation. It
refers to the arrangements regarding access containgd in the Order

“.of 13th July, 1990. In that Order the Welfare Officer, who wag at
the time Mr. Christopher Hawkes (whom Mr. David Tzott replaced by
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Order of thils Court on 28th June, 1891) was invited to return to
Court for directions should the need arise.

The representation goes on:

"That D ... 1ls refusing to have any further contact
with his father and notification of this fact was given by
letter dated 8th May, 1892, addressed to the Deputy Balliff,
That the access arrangements made on 13th Julyg 1990, are not
working and the facts need to be set before the Court,
neither party having filed a -gummons. in the magter"

It does seem strange (were it not for the wax:that matters
were explalined to us) that has now expre§sed himgelf so
forcefully when, on 13th July, 1990, the Court said this;

u%‘

"Mr, Hawkes, who saw the ahild for 45 minutes ‘alone, on the

tannis court away from thp main house,

left ug in no doubt as to the child’s wish to see his father,

he did not much care whers, as long as he could see him and

as frequently as possible.P We are aorry but fully
appreciate, that the child is experiencing a fundamental
emotional confldaot in that he loves both his parents, does
not wish to act in guch a way a&s to upset his mother and yet
ig torn by his natural desire, as a growing boy, to eajoy a
ragular and increaging relationship with his father. It le
not to the credit of either parent that the ohild finds
himself in thig situation of emotional aonf!ict, whioh could

'go easily have been avoided’,
The Court went on to say, a paragraph later:

"Howevar, ciroumetanaces have changed again; Mr, Hawkes wasg
laft with a very strong impression. that thig case is moving
dntoc a new chapter; the child is eleven yaaxrs of age and is
reaching a stage in his development whére his own identity is
beginning to emerge and, in our opinion, he should not feal
proventaed from regular contaat with his father",

It is clear that a fairly traumatic avent has occurred to
create the present situation. We can, apparently, .pinpoint that
watershed to a tennis tournament that took place 6n ox about the
26th August, 1991, Access had until that time been generally
good, We say "generally good” because Mr. Trott told us that many

of these regular perlods of access were regarded by D © as
being happy and a good experlence; there were times when 7
had returned unhappy and disillusioned with w. The main
source of complaint by D was that on several occaslons

had not paid him sufficient attention and appeared to be
trying” to influence him against his mothex.
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It is clear that the relationship between 114 and the
mother (who has now re-marrled) 18 not good. Mr., Trott told us
that D expressed frustration about w missing several

of the weekly telephone calls. He also reminded us that in May,
1991, his predecessor Mx. Hawkes, had commented that it seemed to
him that * had to do all the running". It appears that the
two periods of access prior to his decision not to see w
"went generally well”. '

Let us now quote verbatim from Mr. Trott's report:

"4, On 26th August D rang me at home 1in a. very upset and

' emotional state saying that he did not want to-see his father
again. It transplred from later telephone calls and a home
vigit that . w had attended a tennis tournament In
which 2D was participating. D asSerted that W
i had talked loudly and been generally ’rude’ throughout
the match. At the end of the match he told mé that W
had congratulated the opponent on w1nning but had nat
approached D to commiserate' 'with himQ-lthis is all
strongly refuted by \W. ) 'J) _ told mé that this had
reminded him how "horrible® his father could be and of some
of the previous accesg periods when he had felt neglected and
rejected. What was clear was that the uncertainty about his
contact with W, expressed to both myself and Mr.
Hawkes over the previous four months, had come to the fore
and that D decided that he no longer wished to have
contact with his father, I tried to persuade D to see
his father on three occasions during the "cooling off" period
but each time met with no success. Indeed P held the
view that I was pressurising him to see his father, On 3lst
March, 1992, I went to see © 1 and he was gtill insistent
on not wishing to see hls father, I was in the process of

writing to the Court of this development when W made
contacot.
Conclusion

5, What 1is abundantly clear from the events of the past nine

months 1s that does not wigh to have contact with his
father at this point in time. Whether this 1y because

D  genuinely dislikes his father or because he feels the
pressure of being a pawn in the continuing ill-~feeling
between his parents would be pure conjecture. It 1g also

abundantly clear that w wishes to continue to play a
part in D' ' life, There 1s therefore an impasse. In my
view to compel D 1 to see VJ " agalnst his will
could run the risk of further allienating p t from his

father. It is acknowledged that this 1is very painful for
to accept. He feels that D . should respect him
&hd should therefore continue to see him regardless of
Dj expressed wisheg, I cannot agree with this
*q-_ : o ¥
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conclusion and am of the opinion that i1n matters such ag this
the child’s needs and interests should be paramount. My view
is that TDs " wishes are genuinely held and that any
enforced contact could be distr9551ng for him and therefore
not in his bast wiahes.

6. My professional opinion 1s that the only way forward in this
Case 1s¢ to allow ‘D = to make his own decision as to
w@ether he wishes to see wW. This will certainly not
occur in the immediate future but may occur through the
pagssage of time, It 1ls accepted that such a conclusion 1s

painful to W but I feel that if he wishes to resume
cdantact 1in the future there ls a greater chance of a good
rglationship developing between them if D wishes to see

him of his own free will than by compelling an unwilling
child to see him now. it
/.‘-v , /
7. In light of the above it 1is also my opinion'sthat there 1is
little purpose in this Service contlinuing to be involved in
this case at this juncture. Should, however, D wish to
resume his relationshilp with his father I would be willing to
facilitate such a meeting. I would suggest, however, that in
that event D will be sufficiently mature to make his

own arrangements for contact after the initial meeting"

Mr. Trott discussed the matter with D on several
occasions, on two in particular he stayed with him for half an
hour to an hour. The last time he saw him was on the 31st March
(he has not seen him since), At that time D was ‘calm and
they walked in the grounds of his home., Mr, Trott was convinced
that it was not a "question of pride" - he raised that very point

with :j)- He seemed happier in his mind, more settled and
more outgolng than when Mr, Trott had seen him previously. There
was a time in April of this year when W . was attempting to
see D  but because he was taking <& common entrance

examinations to © College (he was successful in these) it was
not thought that this was a good time. However, and this is an
important point, on the 1l3th May Mr. Michel acting for the mother
wrote £to Mr. Trott (he had apparently found it difficult to
ascertain \W'g address) in these terms:

"o, M 1§ concerned that for D to meet
with hilgs father at a time when he is both sitting Common
Entrance exams and in the final two weeks before he sitg the
main block of exams, would be disconcerting, disruptive, and
probably sufficiently emotionally disturbing to. destroy such

chances ag+ D hag to pags those exams so as to gain
entrance co his chosen public school, Nith thase
parameters in mind, and wishing, nevertheless, to take every
réeasonable step to ensure that w does have an

o?portunity of seeing hisg son, ' M proposes
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that such access takes place on elther Saturday the 13th or .

Sunday the 14th June.

As you are aware, the Common Entrance exams take place over

the five days commencing the lst June. M . has
already planned, booked and pald for a long weekend holiday .
with the family to Venice, starting on Saturday the 6th June

and returning to Jersey on Nednesday the 10th June., It is:
proposed that during the course of that haliday she explains
the position to D so that on his return he is aware of

the proposed meeting with his father.

D may, 1f history repeats itself, declare that he has '

no wish to meet his father. If that 1is so, M
'will contact you, with a view to your discussing the matter

with (D t« Whether he does in fact meet his father on the

day chosen by his father (eilther the Saturday or the funday)

will be a matter for you and D | M R

anxious not to interfere in Charlesg’ decigion”.™

Mr. Prott did not pass this offer on to ‘W . whe
nothing about it, His intentions were of the best. He did rek -
wish . W to be let down. We think that he was wreny not to
communicate with W  about this letter, altheugh we fully

understand his reasoning which was motivated by kindness, but
which can only have the effect of giving ‘the impression, howaver

erroneously, that he had closed his mind on the matter. He has:

not, as we have sald, had any contact with D since the 3lst
March. w has had no contact with his son now for 27
weeks, ‘ ;;@

g
i

It does seem to us that before we make a decision, we must .
know if D continues in his attitude. It 1§ three months-

since he was asked about 1it. We were told thatI. 'D is a

sensitive and emdtional 131/2 year old who would be: ‘able to cope -

with a situation where he would be questioned.

We suggested that the Court might see > ;h this point,
Mr. Michel seemed suxprised at such an idea and felt that an
officer of the Court ~ and he meant Mr. Trott - should be the

person. He saw that W  was anxious aboyt Mr. Trott's.
attitude towards, the problem which had bean, for him, highlighted

by the letter of the 13th May.

We would, however, remind Mr. Michel that on the 13th July,
the learned Deputy Bailiff said this:

Had it not been for the excellent report and evidence of Mr.
Hawkes the Court.might well have decided to see the child in

Chambers itself. Tha Court prefers tha procedure adopted by

Mr. Hawkes",
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Mr., Michel cited to us some authorities all.of which were
helpful but each of which really turned on its own particular
facts, We have considered them carefully. We need cite only one,
Churchard -v- Churchard (1984) FLR 635, where Ormrod, LJ said this
(it is a case that dealt with the refusal of children to see their

father) :

"It 18 & very sad and tragic vase, as I have gaid, but it is
one of those cases in whioh the problem of aoccess hag proved
to ba insoluble in spite of immenss effort by all oconcerned.
The gyndrome is one with which all judges in the Family
Division, and thosae exercising jurisdiction in family cases,
are familiar. Fortunately, It does not ogour very often but
when it does, in my experience, it 1s usually exceedingly
intraoctable and very diffioult to deal with indeed, I think
the diffioulty in dealing with it arises mainly because most
of us understand the nature of the trouble but it geems to
ocour mostly in children of this gort of age - 10 and 8 - and
it takes the form of an implacable refusal by the children to
8§94 their father and a very determined stance being taken by
their mother (or the custodial parent) in support of the
children and thair refusal and an almost equally irgplacable
detaermination by the non-custodial parent to achieve acoess.
I use the phrase ’‘achieve acocess’ intantiocnally because I do
not think that in thess cases the parents pay very much
attantion to the real waelfare of tha children concermed. The
battle is a battle essentially between parents ocontinuing
from tha past"”. . ) ,

And again, at p.639, the learned Judge sald thisﬁ

"Tha only thing in the airaumata;oes is for the parants to
behave like adults and accapt the situation“wbich hasg ooma
about for whataver reasons. The'law is nét‘" mnipotent.
Fraquently, as we all know, there are situations“which gourts
have to accept. All they can do'ilg to imposa aonsequencea
In this partiocular case there are no consequences that the
court can impose, even if it thought fit. The’ reality haes to
be acknowledged therefora. Reality in this oase d1g that the
.children cannot ba compalled to see their father in the
pregent circumstances. He must acgept that”...

We believe that w doééiéécept thaéi'&ﬁe behaved
before us very reasonably and very propérly. He merely says: "Let
me be sure that nothing has changed"®, C '

) We asked Mr, Michel to address us, at the close of this
morning’s hearing, on the guestion of the powers of the Court to
see the children 1in a case where, like any other, and however much
we may sympathise with one or both of the parents, the guiding
rule for the Court must be the paramount interests of the child,
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some of the authorities which he oited to usiare’ ln point.,
"Firs;, he quoted from Rayden on pivorce (16th Edfn); ‘p. 1012 where
. the learned author says this at para, 40.18:

"Power oOf a Court to see the children -~ views of the
children:

The court will be assisted in ascertaining a child’s ability
to understand the iggues involved in the procesdings and €o
agocertain the wishes by the guardian ad litem where one has
bean appointed to safeguard his ilnterests, or by the walfare
officer where a report has been raquaested. The rules make no
provision for the vourt to see the child privately, but in
the high court and county court it ia a matter for the jJjudge
to decide in the exercise of his discretion whether or not to
do go. It 1s undesirable for a judge to promise children
that he will not disalogse what they have gaid to him, &ince
it 1g necessary to give the parties the opportunity to deal
with any matters which the children divulge and whigh may :
inflyenca the judge in reaching his declision. The views of !
the children are an important factor and cne of the matters ;
to which the court must have ragard in the Aot of 1989
although they may not be conclusive, And we are not, of
courge, dealing with the Children’s Act 1989 or any such
Bnglish Statute Law",

And then Mr. Michel cited to us two casesa, the flrst of these
was. In re A, (minor’s wardship) (1980) 1 FLR 100 at p.101l, and he
quocted to us this passage: ' '

"And when a local authority is party to wardship proceedings
of this kind it ia important that an independent person
should see the children and ascertain what thaix views and
feelings about the gituation ara; Just axactﬁy as would he
done if the conflioct was between parents or a parent and
anothar relative. And, moreover, in cases such as the
present it is of great assistance to th@“aaurt if an
experienced welfare officexr vigits the home" of the mother,
and not only sees it, sees bhe ‘mothar inlher ‘own home
surroundings; but 18 able to make' -enquiries and report on the
kind of life that she is livingxand the kind ot‘people with
whon she is assoocdating.. 80" conae:ned was I about the
'absenae of any independent rqport about thasa abildren that I
arranged yesterday afternoon for them to be brought up. to
thig building and seen by one of the welfare officers
attached to the Family Division". '

Finally, he read to us from another case, D —v— D (1981) 12
FLR 74, at p.76 where Ormrod, LJ said this:

The judge did not see tha child, I think he may actually have
daclined to see her. The first ground of appeal dis the




remsrkable one that the laarned‘ nge failed qo"sea tbe child
and ascaertain har wishes although invited to do so by
counsel. I ever a matter was a personal matter for the
Jjudge it is a question of aaeing or not seeing cbildran. It
ds a highly sensitiva decision both for the ahild and for the
judge himself. And a judge in my judgment is tvlly ‘entitled
to make up hig own mind without any kind of oritiocism from
this court about whether or not to see children. It is a
very deliaate situation indeed, in my experience, and it oan
be extremely embarrassing to a judge when he can see already
the likelihood that he will come to a decision which is
adversa to the wishes of the child. One carnot get inveolved
in an argument with a 11 year old (or as in this case a 131/;
year old) and it Je& doubtful whether any useful purpose is
served by interviewing a child of this age only to make a
deoclsion contraxy to her wishes, That does not do very much
to reinforca har trust in adulte. For my part I fully
understand the learned judge’s deaision in this ecase not to
seo the girl is entirely right and as Mr. Roberts has
recognised there is no baslis whatsoaver for oriticism c£ his

conduct in that respect"”,

All that is very helpful. The Court reposes every confidence
in Mr. Trott and wishes that confidence to be known., Our decision
is in no way to be taken to be a criticism of the slightest kind

.of Mr. Trott’s ability. However, because w might have a
sense of egrievance over the ;etter of the 13th May, we have
decided to see P 1 and we would like to see him at 9.30 a.m.

on Monday morning. TIf that cannot be arranged Mz, Michel will
tell us so. -

Mr. Michel spoke to us of Uthe headmaster’s study" and the
fear to which D might be put We would hopeithat this will
not be the effect. We expressly ask both parents to exercise
restraint and partilcularly the w“fe. i
. N "1 Al

D returns from holiday;on Friday eveningfand we would
would not wish his weekend to be ‘traumatised in gny way by this
decision. We ‘say this parti@ularly becausgiwe gee that
nervousness in adults will onlyjqommunicate itself to the child

and that 1s thellast thing that
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