ROYAL COURT
{Probate Divisien) ™ 4

7th February, 1937

Before: F.C. Hamon, Esdq., Deputy Bailiff and
u

rats Le Ruez and Vikert

-
-
(7}

In the matter of the Estate of Peter Kelway Tregunna (Deceased):
Bnd in the matter of the Representation of
Sigma Design Team Incorporated:;
And in the matter of an application
under Article 2Z5 of the Prcobate {Jersey) Law 7945;
And in the matter of an application
under Rule 4/7 of the Royal Court Rules 1952.

Advocate A.P. Begg for the Representer.
Advocate J.G.P. Wheeler for the Viscount.
Advocate C.G.P. Lakeman for Mrs. Tregunnz.

Advocate W.J.Bailhache for the named executives.

JUDGMENT

THE DEPUTY BAILIFF: This is z representation breught by Sigma Team Design
Incorporated concerning the will of the late Peter Kelway Tregunna (the
deceasad). The will has not been admitted teo prohate and the named
axecutors were released from the precceedings at trial. The question of

5 costs was left over.

The representation is novel in many respects. It defines the facts
as follows:-

10 The deceased died on 21st November, 1988, leaving & widow and a
dauvghter. Sigma is beneficizlly owned by a Jersey settlement called "The
Pita Settlement?™. Prior tc 18th December, 1587 the deceased owned

Tremarble Trustee Ccompany Limited, which was the trustee of Pita. Then
FNM Trust Company {a wholly owned company of Peat Marwick) became
trustee until 6th December 1566 when Blenheim Trust Company Limited
became trustee.

-
n

It is pleaded that "in breach of his chligations te the
bepneficiaries of the Pita Settlement and/or to the trustee of the Pita
20 Settlement the deceased invested in unautlhorised investments the sum of
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tion goes on to express that on 17th Juns, 1887, the

kis indebtedness to Sigma in that sum and
undertook to repay in instalments of E100,800 on 31st July, 15th
September and 3Gth Octcber 1987 with the remaining balance to he pald in
equal instalments over the course of the following twelve months period.
There is then an assertilon that while £113,018.36 was paid on account of
the olaim to the representor no further payments were made.

We now come to the nub of the representation. Sigma wishes to
pursue its claim against the decezsed’s estate but no personal
representative of any kind has been appointed so that thers is nec cne
whom Sigma can serve. The exscutoers are namad. They attemptad to
renocunce within days of the death of the deceased but the Regilstrar of

Probate declined to accept the renunciation.

There is then a2 concern expressad by Sigma that ths widow or the
daughter of the deceased may have intermeddled in the estate.

The parties were convened, the will was produced and Sigma zasked
the Court, cnce the named executors had been permitted to renocunce, o
make the following order:-

(v} to appoint or give directions to the Assistant Judicial
Greffier for the appointment of Mrs. Tregunra, and/or
Mrs. Fogg and/or the Viscount and/or such other person
as the Court shall deesm fit as Executor or Executor
Dative of the Wiil or Administrator of the Estate of the
deceased;

(vi} to appoint the Executor, Executor Dative or
Administrator (appointed pursuant to sub-paragraph (v)
hereof) and/or Mrs. Tregunne and/or Miss Fogg and/or the
Viscount and/or such other person as the Court shall
deem fit to represent the Estate for the purpose of the
proceedings relating to the claim referred to in
paragraph 7 hereof;

{vii) to direct that the proceedings relating to the cliaim
referred to in paragraph 7 hereof shall be served cn the
Estate of the deceased in such manner as the Court shall
deem fit; in the alternative

{viii} to direct that the Representor may commence the said
proceedings without serving them con the Estate of the
deceased or a representative thersof;

(ix) to make such other Orders and give such directions zs
the circumstances of the case may reguire;

(=} to order that the costs cf this application will be met
out of the Estate of the Deceased; In the alternative

(i) to make such order as the Court shall deem Ffit in
respect of costs.”
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That was how the facts were understood befors the hearing. MNow we
have had the benefit of documentation and argument. By way of exampls,
the acknowledgement of indebtedness is dated nobt 17th but 18th June and
is oply a photocopy of a document entitled "Heads of Agreement™. It is
signed (apparently) by the deceased. The document is not witnessed by
anyone and there are nc other signatures on the document.

Before we examine Advocate Begg’s argument let us look for z moment
at the Vviscount’s pocsition. The Viscount strongly opposed ths
application to appoint him te administer the estate.

advocate Wheeler, for the Viscount, addressed us, helpfully, ocn the
law in this jurisdiction. Advocats Begg had comparsd the function of the
Viscount with that of the Official Solicitor in England. Article 74(2)
of the Probate (Jersey) Law, 1249, draws a distinctiscn between the two

offices:-

*ag from the commencement of this Law, the power of the
rgamedi™ division of the Royal Court tc place the estate of a
deceased person in the possession of the Viscount shall be

abpolished.”

That article removed the preservation action which the Official
Solicitor still undertakes and which he was undertaking in Jersey when
he appeared in the case of In the Estate of Sir Charles Clore, deceased
{1980). That funcltion was similar to the situation that prevailed in a
"ouccassion vacante” where if the heilrs of an estate renounced, the
viscount would carry cut minor azdministration under the system.

The vViscount can still take under the provisions of Article 15 of
the Probate Law. The wording of the article 1s not unimportant.

wyTSCOUNT IN POSSESSION PENDENTE LITE™

where any legal proceedings touching the validity of the will
of a deceased person or for cbtalning, recalling or revoking
any grant are pending, the Court may place the estate in the
possession of the Viscount, who shall act under the direction

of the Court.”

That provision would apply where there are, for example,
conflicting claims between children taking under a will or where a
caveat has been ledged to prevent a named executor from taking. There
are no legal proceedings in train in this matter.

The viscount takes a strong line. He has no funds and he has za
conflict of interests.

Mr. Wheeler began by criticising Sigma’s Representabion. We shared
his confusion. The Representation shows that a settlement with a trustee
owns a company. There is an allegation of monies diverted from a trust
and yet we have an application by an incorporated body. We have no
indication of where it 1s incorporated. It is certainly not incorporated
in this jurisdiction. The Heads of Agreement refer to the "obligees”
being Sigma and the (un-named) beneficiaries of the Pita Trust. We have
already said that the document is signed only by the deceased. There is
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confusion worse confounded when the representa
£113,018.36 was paid "on account ¢f the claim™ ¢
Wheeler had some better information to hand. In thse
Limitad désastre (the company beneficially owned by the deceased) there
were claims lodged in the désasire both by Sigma and a HMr. Cain. It
appears that Mr. Czin is a beneficiary of the Pita Se ement . The sum
of £113,018.36 was available and was divided and raid cut by ths
Visceount. However, the Viscount rejected Sigma’s claim in toctal and
zccepted Mr. Cain’s claim "in full and final settlement.”™

oo
)

The E113,018.38 paild to Mr. Caln was z dividend of 24.5 pence in
the pound on a claim admitted in the sum of £371,351.47 and the admitted
claim represented the monetary loss of Mr. Cain on the basis of a
promisad return of approximately 108 per cent. This gave rise to the

figure of E£763,415.70.

The mentien c¢f this Mr. Cain only came out at the hesaring, but
Advocate Begg for some time during 199% was corresponding with the
Viscount on behalf of Mr. Cain. Then, on 9th July, 1235, 2dveccate Begg
appeared to change his horse in midstream and to be acting 1in the same
matter for Sigma. We became mcre convinced as the hearing proceeded that
the Representor had deep suspicicn rather than hard evidence oo which to
base its claim. In that earlier correspondsnce {(whean Advocate Begg was
acting for Mr. Cain rather than Sigma) guestions were asked concerning a
company called Dominion Trust Company Limited, which the deceased
apparently used to deposit such funds of Mr. Cain as he had
misappropriated. Dominion was registered in Liberia and the Visceount
somewhat enigmatically replied that he could not prove that the deceased
did not ocwn it. The désastre of PTK Consultants Ltd. ran for seven
years, was complex, employed Touche Ress and cost some £54,006. At its
end, the Vviscount had no idea where the boocks, records and share
certificates of Dominion were to be found. The Viscount, if he toock a
grant, would nct know where to exercise the grant, particularly where
ILiberila can issue bearer shares and where, as we heard from Advocate
Lakeman, Mrs. Tregunnaz has destroved {and we have no comment to make on
this} so many of her late husband’s papers. We alsc heard of shadowy
figores allowed by Mrs. Tregunna at some stage to have a free hand to
inspect her late husband’s papers at a time befors she destroyed them.

Perhaps the Viscount’s attitude {(and we belleve it to be a proper
attitude) can best he understood in this letter that he sent to Advocate

Begg: -

"I have your letter cf 14 December, but an appointment of the
Viscount under Article 15 of the 7942 Law Is only appropriate
where the validity of a will or thes obtaining of a grant Is in
gussticn. Under Article 15, the Viscount’s rdle is generally
protective and passive.

application in the circumstances you
seeking to imposs an active réle upon

Article 15 doss not have
describe and you are also
the Viscount.

In any svent, the Viscount Is not specifically funded in crder
to fulfil functions in virtus of an appointment under Article
15: this funding is always out of the assets of the estate in
guesticn."
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We have sesen that on 9th July, 139&, advoo
Thereafter he was acting not for Mr. Cain, but
18th September, 19%6, Advocatse Begg wrote to
terms:-—

g
for Sigma. However, an
the ¥Wisceunt in these

"I wonder whether, by any chance, the Viscount’s Department has
any information about Sigma Design Team Incorporated? To remind
vou of the position, Sigma Design T'eam Incorporated Is an asset
of the Pita Settlemsnt, of which Tremarhel Trustes Company
Limited was formerly the Trustes. Whilst I am aware that the
concern of your Department was primarily with FP.K.T.
Consultants (Jersey) Limited (since 1t was that company which
had been declared en desastre), I am hoperul that you or Mr. de
Gruchy might have some knowledge or information about Sigma. (T
kbelieve that, amongst the documentation taken by the Viscount’s
Department at the time of the desastre were the books of
Sigmal). In particular, I am anxious toc ascertain the
whereabouts of the company shares.”

When asked by the Court how he was receiving instructions Advocate
Bagg told us that he was in fact instructed by the company called
Blenheim Trust Company which is apparently the trustee of the settlement
that controls Sigma. The matter gsts no easier. As Advocate Wheeler
pilcturesquely puts it - "the Viscount 15 not an astro physicilst who is a
master of black holes" - which in more mundane terms is an argument that
the executive officer of the Court should nct be asked to expend
limitless amounts of public moneay in order to set ocut on what he
considers to be a wild-goose chase. We have insofar as the Viscount is
concerned no difficulty. There is no estate in Jersey and no real
evidence of where he should go in order to obtain better information.
Where, if he were granted prokate here would he have to cobtain
registration of his grant: in Liberias to obtain books and share
certificates? - In Switzerland to obtain access te allegedly salted
funds? This, of course, when he has dismissed the identical claim in the
désastre made by Sigma albeit not in the personal désastre of the
deceased, but in the désastre of a beneficially cwned company.-

bdvocate Begg used a broad brush approach. He produced an affidavit
from a former partner of the deceased, Raymond Norman Bellows. Mr.
Bellows named five companies. In his concern in the way that the
deceased was carrying out his business he had signed over all his
interest in these companies to the deceased. That was in 1295. There is
glso mention of a Maureen Rondel who was the personal assistant of the
deceased and who administered the companies for him. advocate Begg
showed us a photocopy affidavit sworn by a private investigator, David
Martin Watkins. There is in that affidavit (prepared not for this matter
but fer other matters, including a ¢riminal investigaticn) menticn con
hearsay evidence only that the deceased had assets in Dominion amcunting
to E60,000,000. Banks and assets are named, mainly Swiss.

It is all very vague and convoluted. Mr. Watkins deposed that he
held copies of "a Bank Account”. We also saw an affidavit of Richard
Haig Martin an English Solicitor practising in Jersey. It was he who
produced as an exhibit to his affidavit the "Heads of Agreement" and the
minute of a meeting where a retired English Sclicitor met with Mr. Cain
and the deceased. The retired English Solicitor’s minute (dated at the

it
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time the Agresment wasz signed) has wording which is uniguely strange.
For example, it reads:- "for the abholition of doubt I can confirm’ and
YEhe tenor of the meeting was convivial'l.

We also read the atffidavit of the widow of the deceased, Mrs.
tlison Betty Tregunna (née Waldron). That affidavit mentions "Citvguide
Group” & company in Swindon which apparently carried out investigations
for Mrs. Tregunna which led to them telling her that theres were no
assets held by or on behalf of her husbhand.

Advocate Begg regarded Mrs. Tregunna‘s aifidavit as suspicious for
hat it left out. That is always an argument that cannot bs aznswered It

ay be true. It may be false.

9 =

If the Viscount is not the proper person to take a grant, who is?

Advocate Begg called in aid the application made in the Rahman case
on 18th July 195%1. In that case a company with trust corporation status
was by agreement of the contesting parties allowed to apply to Court for
a grant under Article 14 of the Prokate (Jersev) Law 1949 for Letters of
Administration. It is important to note that all the parties consented
and two Jersey solicitors were appointed directors of the company. In
accordance with a Superior Number Direction of &th March, 1%85 they each
gave a written undertaking that they would not avail themselves of the
protection afforded by the limited liability of the company.

We must however bear in mind that in Clapham v. Le Mesurier (1%%1)
JLR 5 the Court held that the application of Article 14 of the Law was
not restricted to situations in which there was no principal heilr or
competent executor nominate. As the Court said at page 28B:

“There is an abundance of authority which we have cited tc show
that the Court has a very wide discretion teo do what is
convenient - and in this the Court Iincludes expedient. The
discretion vested in this Court cannot be narrewer or more
restricted than that given by similar Jegislative provisions in
other jurisdicticons.™

We saw two examples where the Viscount had been appointed by the

Court. Re Hevting (1974) 2PD &, 55 and {13975} 2PD 205 and Re Vasselin Ex
parte Gruchy (1873) iPD 544. Those cases turn on their facts, however,

and their facts are not cn all fours with this case.

dvocate Begg agreed with us that Sigma (not being based in Jersey}
would not be the appropriate body to take out probate.

It seems t¢ us that the case of Heyting confirms that the whole
purpose of Article 14 is a preserving and passive role for the Viscount
whilst a matfer is resclwved - as it was in the Heyting case, a
resolution which led to a discharge of the Viscount. The case of
Vasselin appears not to have been argued in any depth. We have moved on
in this jurisdicticon in anv event to far more complex fields. S5c it was
that on 16th December, 1988 the Court sat in camera to hear the
application of Roanne Trust Company (Jersey) Limited where the company
sought te retire and where an application was made to appoint the
Viscount, but on an adjourned hearing the Court declared that it wculd
be inappropriate tc appoint the Viscount to be the new truste=s.
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Interestingly, the Court reguested the setitlor {(after he
Attorney €General aon a further adjcurned hearing) to give t
further consideration.

That 1s precisely what we are going to do &

be adjourned to enable Advocate Begg to ftaks bebtter instructions. If h

can come kack to this court (and we suggest that the case be adjourned
for one month) with & sensible alternative as to who could be appointed
and we have reviewed all the possibilities we may be minded to grant
probate. But we will not order the Viscount to go on & fishing
expedition of the type envi=zzged by Advocate Begg. Whoever is appointad
would have to be undesr the contrel of the Court.

today. The hearing will
a

We accepit the =ix grounds of cobhjection of the Viscount.

1. The provision of Articles 14 and 15 of the Probate (Jersey)
Law 1545 are not appropriate articles to invcke in this case.

The appointment cof the Viscount would lesad directly or
indirectly toc considerzble public expense.

3. The precedent created would on these facts be undesirable.
4. There is only shadowy rather than resl evidence of assets.
5. If we were to appoint the Viscount, he must know precisely

how he is going to act.

6. He has, in this case, a conflict of interest having reached
the conclusions that he did in the désastre of the deceased’s

company .

We have sympathy with advocate Lakeman. The bundle in this cacse was
only received in the late afternoon before trial. This is not
satizfactory. Advocate Lakeman’s c¢lient lives in South Africa. Zdvocate
Lakeman told us (and he did not have time to obtain affidavits) that he
had in any event been informed that the monies in the Swiss Bank
accounts hawve been paid out to a party unconnected with these
proceedings. We know no mcre than that. We say that because we allowsed
2dvocate Lakemean to give us that infermation in an unacceptable form as
an indulgence. It was unacceptable because evidence cannct be given in
this way. It is not permissible for Counsel to seek to give evidence
himself in his oral address to the Court or in his written submissions.
Counsel’s duty is tc comment on matters which are already in evidencs.

We formed the impression that the Representor needed more time. We
will adijcurn the case for one month.
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