ROYAL CQURT
Inferiocr Number

{(Samedi Division) gq

17th February, 1397

Before: M.E.I. Kempster, Esg., Q.C., Commissioner,

and Jurats Bonn and Jones.

Lesquende Limited

The Planning and Environment Committes
of the States of Jersey

Compulsory Furchase of Land {Procedure)(Jersey} Law, 1961.

Applications broughi by Order of Justice and Answer seeking Judicial Review
of the Decision of the Board of Arbilrators, delivered on 5th Fehruary, 1995,
valuing the plainliffs’ land, ‘

Preliminary question of law considerad by the Court pursuant to Rule 7(8)(1)
of the Royal Court Rules 1392, as amended, namely:

"Has the Royal Court (Inferior Number) jurisdiction presently to grant the
parties to these proceedings the reliei which, by amended Grder of Justice
and amended Answer, they respectively seek?"

Whether the Royal Court has a discretion not to entertain proceedings and, if
it has, should such discretion be exarcised in the instan? case alseo
considered.

Held:-

{1}  The Royal Court (Inferior Humber) has jurisdiction to grant the parties
the relief sought.

(2) Aithough the Royal Court has a discretion not to enterfain
praceedings such discretion was not to be exercised in the
circumstances of this case, (The effect of Article 12 of the
Compuisory Purchase of Land (Procedure) {Jersey} Law 1961
explained),

{3}  Section 15(1) of the Land Compensation Act 1961 has no equivalent in
Jersey Law.

Plaintiffs

Defendant



10

15

28]
tn

35

{4 in its decision the Board erred in law both in holding to the conirary
and in finding that it could value land compuisorily acquired by
reference to the scheme giving rise 1o such acquisition,

{5) The Decision should be quashed and the Board of Arbifrators recuired
1o revalug the plaintifis’ land in accordance with directions given,

EBdvocate M.M.G. Voisin for the plaintiff.
Advocasie W.J., Bailhache for the defendant.

JUDGMENT
THE COMMISSICHNER:

TNTRCDUCTION.

Gn 31st July, 15%0, pursuant to Article 4 of the Island
Flanning {Jersey) Law, 1564 and to the Compulsory Purchass of Land
{Procedure) (Jersev) Law, 18981 the States authorised the Island
Development Committee ("IDC"), now the Planning and Envircmmental
Committee, to negotiate with Lesguende Ltd {“Lesguende”) for the
purchase of certain parcels of land at Les Quennevais in the
Parish of St. Brelade (“the Land") and, in default of agreemsnt,
to acguire the Land by compulsory purchase. In the event no
agreement was reached and no application for permission to develop
was made by Lesguende. Cn 11th December, 1992, on the
application of IDC, this Court made an Order vesting the Land in
that body for and on behalf of the Stataes and public of Jersey;
the price to be determined by the Board of Arbitrators constituted
under Article 7 of the 1961 Law. Lesguende claimed the sum of
£14,499,078 while IDC contended for a figure of £2,375,000.

The Board heard evidence and submissions over a period of 46
days from 17th aApril to 30th September, 1994.

Cn 5th FPebruary, 1985, the Board gave its reasoned Decision
or Award, incorporating the evidence adduced and dated the second
of that month, waluing the Land at £4,500,000. It was registered
the following day.

Article 12 of the 1961 Law reads:

(i} Tha decisiecn of the Board on any gquestion of fact
shall ke final and binding on the partiss and the
persons claiming under them respectively, but ths
Board may, and if the Infericr Number of the Royal
Court directs shall, state at any stage of the
proceedings in the form of a special case for the
opinion of the Court any guestion of law arising in
the course of the proceedings and may state its award
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a5 te the whele or part therecf in the form of a

special case for the opinion of the Court.

{ii} The decision of the Inferior Number of the Royal
Court on any case so stated shall be final and
conclusive and shall not be subject teo appesl fo any
other Court’.

At no time between 11th &April, 1994, and Znd February, 1895,
did either party request the Board to state a spscial case on any
guestion of law or to state its zZward in the form of z specizl
case for the opinion of the Court nor did the Board do so of its
cwr. motion. TInstead both parties, now by Re- Re-imended Crder of
Justice dated 16th March, and Amended aAnswer dated 14th September,
19585, respectively, seek the judicizal review of the Award; relief
which, i1f available and permissible, affords rights of appezl from
this Court precluded by the case-stated procedure. In
consequence the proceedings have not been conducted on a fully
adversarial basis although, since jurisdicticon cannot be conferred
by consent, 1t has been necessary carefully to explcore the

relevant powers of the Royal Court.

PRELIMINARY QUESTICN OF LAW.

The Royal Ccurt Rules make no reference to judicial review
and accordingly, on 4th November 1956, the first day of this
hearing and with the agreement of the advocates, an Order was made
for the determination of a guestion of law pursuant to Rule
7/8{1). The guestion was "Has the Royal Court (Inferior Humber)
Jurisdiction presently to grant the parties to these proceedings
the relief which by Amended Order of Justice and Amended Answer
they respectively seek?”

In England jurisdiction to bring up and quash the decision of
a statuteory tribunal for error of law on the face of the record
certainly exists., R. -v- Norfthumberland Compensation Appeal
Tribunal ex parte Shaw [1952] 1 All ER 122 CA. At pp.127 and 128

Denning LJ said:

”...the Court of EKing’s Bench has an inherent jurisdiction
toe control all inferiocr tribunals, not in an appellate
capacity, but in a supervisory capacity. This control
extends not only to seeing that the inferior tribunals
keep within their jurisdiction, but alsoc to seeing that
they observe the law. The control is exercised by means
of a power to guash any determination by the tribunal
which, on the face on it, offends against the law, The
King‘’s Bench deoes not substitute its own views for those
of the tribunzl, as a court of appeal would do. It leaves
it to the tribunal to hear the case again, and in a proper
case may command it to do so. When the Kingfs Bench
exercises its control over tribunals in this way, it is
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not wvsurping & jurisdiction which doss neot belong to it.
¥t is only exercising 2 jurisdiction which it has always
had.

Buit the Lord Chief Justice has, in the present case,
rastored certiorari to its rightful position and shown
that it can be used to correct errcrs of law which appear
on the face of the record, even though they do not go to
Furisdiction™.

In Le Gros —-v- The Housing Committee {1974} JJ 77 at p.3§,
the Bailiff, Sir Robert Le Masurier, also in the context of a
challenge to the decision of the Board of 2rbitrators under the
15671 Law, with unqualified assurance and apparsenitly after argument
claimed & wide jurisdictiocn for the Roval Court:

"The first issue raised before us was whether the Court
has the power to interfere with an arbitration award and,
in our eopinion it undoubtedly has such a power if, for
example, the arbitrators exceed their authority, are wraong
in ilaw, deny the parties justice, and reach a conclusion
deveid of reascn., In z2ll such cases the Court has an
inherent jurisdiction to have put right that which is
wrong. What the Court cannot do is to interfers with an
award which has been regularly made. A power of
discretion properly exercised by a perscn or a body having
the legal auvthority to exercise it is5 generally
unassailakble

There is, we think, an error on the face of the record”.

The case was remitted by the Court to the Board with a
direction as to the approach which it sheuld adeopt in relation to
the valuation. Article 12 was not mentioned in the judgment.

The Bailiff’s description of the superviscry jurisdiction of
the Royval Court was in line with eariier authority. Le Masurier
-v—- Natural Beauties Committee (13958} 13 CR 135: Scott -v- Island
Development Committee (1966) JJ 631. In Tett -v- States of Jersey
and the Rent Control Tribunal (1972} J5 1 Pt 4 2249 the Court of
Appeal had found a decision of that tribunal, =zgainst which no
appeal lay, to be ultra vires. A question of jurisdiction had
been raised.

The decision in Le Gros -v- The Housing Committee has never
been challenged in a succession of judiclal review decisions, some
of which have been cited to us, which folliowed. In at least two
of these cases, Rcbert Archdale ILtd -v- HM Attorney General (1878)
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JJ 355, and Mayo Associates SA & Ors. -v- The Finance & Economics
Committee (6th March, 1998) Jersey Unreported, procesdings were
begun not by Order of Justice, but by Representation.
Significantly when an appeal relating to judicial review came
before the Court of Appeal in Housing Commlittee -wv—- Phantasie
Investments Ltd {1585-86) JLR 96 no guesticon was raised as teo the
availability of such a Jurisdiction.

2 =zimilar remedy, that of Doléance, has been available at
least to the Supericr Number of the Royal Cecurt since the
seventeenth century at the latest. In re Doléance of the Harbours
and Airport Committee of the States of Jersey and In re Kenneth
Aucrum Ferster t/a Airport Business Centre (13991) JLR 318 the
Deputy Bailiff explained that "Before allowing a Doléance the
Covrt has to bhe satisfied that there has been an excessive
jurisdiction or a breach of natural justice which needs to be
remedied as a Doleance is a remedy of last resort when all cther
doors are closed and a grave injustice will remain unless
remedied... We agree that the Doléance is analogous to the writ
of certicrari but the analogy is not complete because the (Jueen’s
Bench does not substitute its own views for those of the inferior
tribunal, as a Court of Appeal would do; but exercises its control
by means of a power to gquash the decision, leaving it to the
inferior tribunal to hear the case again and in a proper case
commanding it to do so. In the case of the Doléance the Privy
Council, or the Superior Number, does decide the issue between the
parties., The Doléance provides an appeal where there is none”,

Writing in 1658 the Lieutenant Bailiff, Philippe Le Geyt, in
his "Privileéges, Loix, et Coustumes de L’Isle de Jersey, avec un
Essay sur les Réglemens Politiques," Livre Premier, Tome III: des
Arbitrages, Article 4 wrote:

“Les Compromissicns faites sans Appel ni Doleance, ou hbien
avec Scumission definitive, ne se revogquent point, si ce
n‘est que la Sentence Arkitrale soit noteoirement injuste &
la Lesion enorma, ou qgue les Aritres ayent evidemment
passé leur pouvoir"

in translation:

"Agreements tc submit to arbitration without provision for
appeal or dol2ance, or indeed with a provision that the
decisicon shall be final, cannot be rescinded, unless the
decision of the arbitrator is manifestly unjust or gives
rise to substantial wrong, or that the arbitrators have
clearly exceeded their powers®.

In the circumstances it was impossible tc hold in 1996, even
when, arguably, a statutory right of appeal existed and whether or
not given effect by prercgative writ in right of the Duchv of
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Wormandy, that a jurisdiction a2t least anazlogous to judicial
review was not exercisahle by the Infericr Humber of the Roval
Court on the present pleadings in relation to a statutory arbitral
tribunal. The guestion of law fell to be answered in the
affirmative. The exact parameters of the jurisdiction were left
for subsequent consideration.

DISCRETICN TO REFUSE TO HEAR AN APPLICATION FCOR JUDICIAL REVIEW.
In the ccurse cf argument on the guestion of law a2 somewhat
iffident submissicn was made on behalf of IDC as to the
discretion available fto the Court, when an alternative remedy is
or has been available, to refuse to entertain a claim for judicial
review or te limit the ambit of snguiry. That the Royal Court,
like the High Court of England, possesses an inherent discretiomn,
defined as a residusl reserve or fund of powers which may be
called upon as necessary whenever it is just or egquitakle sc to
dn, would seam to follow from the judgment of the Court of Appeal
in Finance & Fccnomics Committee —-v— Basticn Offshore Trust Co Ltd
(1984 JLR 370 at pp.382 and 383.

Article 12 provides an alternative and statutory remedy which
the parties could have invoked. Thus reference may be made to the
judgment of Sir John Donaldson, M.R., in R. -v- Epping and Harlow
General Commissioners ex parte Goldstraw (1%83) 3 All ER 257 at
p.262 where, on an application for leave to zapply for judicial
review, he said:

Y"But, it is a ecardinal principle that, save in the
most exceptional circumstances, that jurisdicticon
will not be esxercised where other remedies were
available and have not been used.”

To like effect are the judgments in other persuasive English
authorities: R. -v~ Chief Constable of Msrsevside Police sx parte
Calveley (1986) 1 All ER 257. and R. -v- Secretarv of State for
Home Department ex parte Swati (1986) 1 all ER 717 C.A. Eut, on
close examination, the remedy provided by Article 12 is at best an
avenue of appeal subject to the discretion of the Board or cof the
Court and, as regards the form of the Award, of the Board only.
A construction that would allow the Court to crder the statement
of the Award 1in the form of @ special case, 1n contrast toc a
special case on any gquestion of law arising in the course of the
proceedings, is rendered unsustainzble by the repetiticn of "may"
and the absence of "and if the Inferior Number of the Royzl Court
directs shall", bhefcre the words “"state its award..". 2lbeit
either party could have sought the determination of specific
cuestions of law prior te the conclusion of the proceedings it was
uncertain whether the Board or the Court would have acceded to any
such request. Perhaps more importantly from the point of view of
the exercise of discretion to refuse to entertain procesedings both
parties have sought judicial review, desplte the altermnative
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available renedy, in reliance on the Le CGros case; an authority of
22 years standing. The Court thersfore ruled that ne sufficient
grounds had keen shown to warrant the exsrcise of its discretio

PROCEDURE

To conclude these preliminary findings the lack of reference
in the Royal Court Rules to judicial review renders the
appropriate procedure uncertain and, as 2dvocate Bailhache for the
I.D.C. has suggested, a rule requiring an initisl appiication feor
lzave to be made ex parte by Representation might well provide the
equivalent in Jersey of Order 53, Rule 2 of the English Rules of
the Supreme Court. Whether or not any such amendment of the
Rules would require statutory kacking calls for consideration.
It would surely be helpful to have a procedure for filtering out
unmeritorious applications at an early stage and the
Representation procedure seems more consistent with existing
practice than the alternative of requiring objection to be taken
when an Order of Justice is tabled to ke brought before the Court

inter partes.

FPerhaps 1t may here be explained that many authorities
reported in the official English Law Reports are referred to in
this judgment only in the All England sexies because, 1t seems,
that series is the more readily availzable to advocates.

THE AMBIT OF JUDICIAL REVIEW IN JERSEY

As the hearing progressed it became apparent that the
supervisory jurisdiction claimed for the Roval Court by the
Bailiff in the Le Gros case was eguiwvalent to that which had
developed in England since the decision of Browne J in Anisminic
Litd -v—-_ the Foreign Compensation_ Commission & Anor [29th July,
19286] and upheld by the House of Lords [1969] 2 AC 147 [196%8] 1
all ErR 208. That decision, saild Lord Diplock in 0fReilly -v-—
Mackman [1982] 32 21l ER 1124 at p. 1129: ’

¥... has liberated English public law from the fetters
that the courts had heretofore imposed upon themselves so
far as determinations of inferior courts and statutery
tribunals were concerned by drawing escteric distinctions
between errors of law committed by such tribunals that
went to their jurisdiction and errors of law committed by
them within their jurisdiction. The breakthrough that
Anisminic made was the recognition by the majority of this
House that if a tribunal whose jurisdiction was limited by
a statute or subordinate legislation mistook the law
applicable teo the facts as it had found them it must have
asked itself the wrong guestion i.e. ocne intc which it was
not empowared teo engquire and so had no jurisdiction te
determine. Its purperted determination not being a
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determination within the meaning of the empowering
legisiation was accordingly 2 nullity?,

2nd at p.108:

“Therefore 2 tribunal cor inferior court acts uwlira vires
if it reaches its conclusion on a basis erroncsous under
the general law®.

In Page -v- Hull University Visiter [19937 1 a1l ER 97, Lorxd

Griffiths stated at p.100:

also

at p.

"It is in my opinion important to keep the purpose of
Judicial review cleariy in mind. The purpose is to ensure
that those bodies that are susceptible to judicial review
have carried out their public duties in the way it was
intended they should. In the case of bodies other than
courts, insofar as they are reguired to apply the law,
they are reguired to apply the law correctly. If they
apply the law incorrectly they have not performed their
duty correctly and judicial review is availakle to correct
thelr error of law so that they may make their decision
ipecn a proper understanding of the law,

In the case of inferior courts, that is courts of a lowar
status than the high court such as the Justices of the
Peace, it was recognised that their learning and
understanding of the law might sometimes be imperfect and
reguire correcticn by the High Ccurt and se the rule
evolved that certicrari was awvailable te ceorrect an error
of law of an inferior court. At first it was confined to
an error cn the face of the record but it is now available
to correct any error of law made by an inferior court”,

It would be strange if Lord Griffiths’ words did not apply
tc a2 gtatutory tribunal. As Lord Browne-Wilkinscon explained

107 of that case:

"In my judgment the decision in Anisminic Ltd -v- Foreign
Compensation Commission ... rendered obsclete the
distinction between errors of law on the face of the
record and other errors of law by extending the doctrine
of ultra vires. Thenceforward it was to be taken that
Parliament had only conferred the decision-making power on
the basis that it was to be exercised on the correct legal
basis: a misdirection in law in making the decision
therafore rendered the decision ultra vires®”.

and at p.1086:

M. .. The general rule is that decisions affected by errors
of law made by tribunals ... can be guashed .... therefore
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a tribumal ... acts ultra viregs if it reasches its
conclusion on a basis erronecus undsr the general Iaw”™.

Following Le Gros and the English authorities, recognised a
persuasive particularly when the wording of a Jersey Law 1
equivalent toc that of an English statute; (Le Mottée -v- Wilson
{1978} JJ 167) the Court finds that the Award of 5th Fekruary,
1955 may be guashed on the grounds of error of law whether or not
on the face of the record. A decision which can be impugned as =o
aberrant that no reasomnable tribunal could have come tc it may
also be regarded as showing errors of law and thus a want of
jurisdiction. (Associated Prewvincial Picture Houses Ltd —v-
Wednesbury Corporaticn [1%47] 2 All ER 68). 2&s it was put by
Lord Radcliffe in Edwards —v- Bairstow {1S56] AC 14 at p.36:

"ee. 1t may be that the facts found are such that no
person acting judicially and preoperly instructed as teo the
relevant law could have come to the determination under
appeal., In those circumstances too the court must
intervene. It has ne option but to assume that there has
been some misconception of the law and that this has been
responsible for the determination. 5o there too there has
been error in point of law. I do not think that it much
matters whether this state of affairs is described as one
in which there is no evidence to support the determination
or as cone Iin which the evidence is inconsistent with and
contradictory of the determination or as one in which the
true and only reasonable conclusion contradicts the

determination”.

Similar consideraticns apply to the unfairness which results
from fzilure adequately, even 1f briefly, to explain the reasoning
behind conclusions reached. This, in Jersey as well as in
England, by analogy with section 12 of the Tribunals and Inguiries

Act 1958 and generally. In Re Povser and Mills Arbitration [1864)

2 OB 487 and R. -v~ Civil Service Appeal Board ex parte Cunningham
{19911 4 All ER 310. At p.318 Lord Donaldson MR said:

"T do not accept that, just because FParliament has ruled
that some tribunals should be regquired to give reascns for
their decisions, it follows that the common law is unable
te impose a similar requirement upon other tribunals if
justice so reguires”.

He went on to quote a passage from the speech of Lord Bridge
in Lloyd -v- McMahon [1587] 1 211 ER 1118 at p.1161:

¥ .. My Lords the so called rules of natural justice are
not engraved on tablets of stone. To use the phrase which
better expresses the underlying concept, what ths
requirements of fairness demand when anybody, domestic,
administrative, or judicial, has to make a decision which
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will affect the rights of individuals depends on the
character of the decision making kody, the kind of
decisicon it has to make and the statutory or other
framewsrk in which it cpsrates, In particular it is well
established that when a statute has conferred on anybody
the power fto make decisions affecting individuals the
courts will not only reguire the procedure prescribed by
the statute to be followed but will readily imply so much
and ro more to be introduced by way of additional

procedural safeguards as will ensure the attainment of

Ffairness®™.

At p.315 of R.—-v- Civil Service Appeal Board Lord Donaldson
MR went on to say:

... The Board should have given outline reasons
sufficient tec show to what they were directing their mind
and thereby indirectly showing not whether their descisien
was right or wrong, which is a matter scolely for them, but
whether their decision was lawful. Any other conclusion
would reduce the Board to the status of a free-whesling

palm tres”.

The line between irrationallty and unfairness is less than
sharply defined.

Overall the Ccurt finds that the Award of a Board of
Arbitrators constituted under Article 7 of the 1961 Law may be
reviewed on like grounds to those available in England and
convenlently encapsulated in that part of the speech of Lord
Diplock 1in Council of Civil Service Unions & Ors. -v— Minister for
the Civil Service {19%84) 3 all ER 935 at p.950 where, in the
context of administrative action, he classified the grounds giving
rise te judicial review as 1llegality, irratiocnality and
procedural improoriety.

THE GENERAL APPROACH TO A VALUATION.

It will be convenient now to consider the law in Jersey
governing the discharge ¢f its duties by an arbitral tribunal
reguired to wvalue land compulsorily acqguired. Turning first to
the Compulscrv Purchase of Land (Procedure) (Jersey) Law 13861.
Article 5 provides:

¥({1) In assessing compensation the Board shall act in
acecordancs with the folleowing Rules -

{a) no allcowance shall be mades on account of the fact
that the acguisition is caompulsory; [this precludes
compensation for the personal loss imposed on the
owner by the forced sale].
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{b) the value of the land shall, subject as hereinafier
provided, be ftaken to be the amount which the land
might have besn expected to realise if sold on the
open market by s willing seller on the date on which
the Inferior Number of the Roval Court made the order
vasting the land in the public”,

In the instant case the date of the hypothetical transaciion
iz taken to be 11th December, 198Z, (the "vesting date®) while the
price expected to be realised would necessarily have depended con
the market’s perception of the permissions for the development of
the Land then obtainable. A particular consent for one part
might enhance the value of ancther.

Article 9 is in similar terms to section 5 of the English
Land Compensation Act 1361 though that section is silent as to the
date for the wvaluation. English decisions fix it at the time when
notice to treat has been given. As from such date the cowner can
insist on the purchase of his land at a value to be assessed.
Mercer -v- Liverpoecl etc. Corp. [1203] 1 KB 652 at p. €51.

In Hern -v— Sunderland Corp. (71541) 1 211 ER 480 at pp.455
and 486 Scott L.J. stated:

"prima facie the purchase price of the land te be taken...
is the market value of the land... the rule of market
value necessarily presupposes the presence of the seller
in the market, there offering his land feor sale in a
normal state for that market - namely in a conditicon to
dttract the ruling price there. If its state is better
than normal it should attract a better price.”

Relving upon this proposition it is submitted on behzlf of
Lesguende that once planning permissicn became a pre-reguisite of
development, first in England and then in Jersey, the seller in
the market would notionally have secured the most favourable
permissicon he could before the vesting date and that the EBoard
should so have assumed. Such an approach, however, departs from
the principles established by the Privy Council in Maori Trustee
-v—- Ministrv of Works [19853] AC 1 which binds us. There the
meaning of the section of the WNew Zesaland Finance Act 1944,
couched in like terms toc Article 2(1) (b} of the 19671 Law, was
construed. It was held that Ministerial approval for subdivision
of land, which would have enhanced its wvalue, could not be assumed
in assessing compensation for its compulsory acguisition. In
consegquence the Land must be valued as zoned and with 21l its
characteristics and potentialities, prevailing on 11th December,
1892, when no consent for develcopment had yvet been given. As Lord
Buckmaster put it in Fraser -v- Frazeville City [19717] AC 187 at
p.194: "The value to be ascertained is the value to the selliexr of
the property at the time of expropriation with 211 its existing
advantages and with all its possikilities ..." Further, the Board
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must bear in mind that probability and possibility are noct
identical wilth rezlised probability cor realised possikility. In
re Lucas -v- Chesterfield Gas and Water Board [1503%] 1 KB 16 at
P-28. It should zlso conslider whether or not a potential buver
would make inguiries of the Education and Public Health Commitiees
of the States.

It is common ground that rezoning, a condition precedent o
permission for the development of the Land for housing, in whole
or in part, in practice reguires the assent of the (slectsd)
States. This imports a political element to which the market
would have had regard. Tc some extent this comnsideration
gualifies the statement of Ralph Gibszon L.J. at p. 132 of
Christchurch Borough Council -v- Secretarv of State (19832} &8 P &
CR 116 that:

"Local oppositicn was not a ground for refusal of planning
permissicn unless founded upon valid planning rsasens
supported by substantial evidence.™

Further, in Stringer -v- Ministrv of Housing [1370] 1 WLR
1281 at p.1294 Cooke J. had observed that:

"In principle, it seems to me that any consideration which
relates to the use and development of land is capable of
being a planning consideration.”

Article 5 of the Island Planning {(Jersevy) Law, 1964 states
that:

#{i} Subject to the provisions of this Law, the permission
of the [Island Development] Committes shall be
reguired in respect of the development of any land.

{Z) In this Law, unless the contsext ctherwise reguires
"development® means -

fa) the carrying out of building, engineering, mining
r other cperaticns in, on, over or under land....

{c} the making of anv material change in the use of
any building or other land.”

On the sixteenth of the twenty days of the hearing in this
Court the submission was adwvanced that, despite the express
wording of this Article Jersey law recognisses intermediary cutline
planning permission as well as development permission; itself
requiring compliance with the Building Bye-Laws. Coopers &
Lybrand -v- IT.D.C., 1592 JLR 70 at p.81. That submission is
upheld. It has implications for the time scale of any housing

project.
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Such approach accepts the principle, or interpretation of the
term Yvalue", referred to in Pointe Gourde Quarrving and Transpeort
Co. Ltd. —v— Sub Intendant of Crown Lands [1947] AC 465, a Priwvy
Council decision, the effect of which was stated by Lord McDermot,

at p. 572, to be:

¥... that compensation for the compulsory acquisition of

land cannot include an increase in value which is entirely
due to the scheme underlying the acguisition.”

This decision, again approved by the Privy Council in Melwcod
Units Ltd. -v—- Main Roads Commissioners (1979%) AC 426, is properly

to be regarded as law in Jersey. Hence the expressions ''schene
world” and '"non-scheme world”™ so well known here in z planning
context. Only by i1gnoring the scheme which underlies an

acquisition can consideration of any resultant increase, or
decrease, in the valuve of the land resulting from it assuredly be

avoided.
The scheme:

"is a progressive thing. It starts vague and known to
few. It becomes more precise and better known as time
goes on. Eventually it bescomes precise and definite, and
known teo a2ll. Correspondingly, its impact has a
progressive effect on values. At Ffirst it has little
effect bescause it is so vague and uncertain. As it
becomes more precise and better known so its impact
increases until it has an important effect. It is this
Increase whether big or small which is to be disregarded
at the time when the valus 15 to be assessed."

per Lord Denning M.R, in Wilson -v- Liverpool Corp. [1971] 1 WLR
302 at p. 309. As Widgery C.J. explained at p. 310:

"The extent of the scheme is a matter of fact in every

case..."

While an award stands this Court is bound by the Board’s
findings of fact as Article 12(1} of the 15861 Law provides.

In his reply Advocate Veisin, for Lesquende, contended that
the principle expressed in section 15{1) of the Land Compensation
Act 1961 "would have been developed in England but for the earlier
intervention of statute and can be propounded in Jersey”
although, in his opening address, he had submitted that the
section was reflected in Jersey Law as the codified expression of
an English common law principle. Nonetheless, paragraph 3.2.4
{a) of the Re- Re-Amended Order of Justice reads:

"...although the Board held correctly that under Jersey
Law there is a principle of law (not enshrined in Jersey
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statute but founded on common sense and eguiify) that =2
ascertaining the value of land compulscrily acguired I
shall be assumed that planning permission would be grante
such as would permit develcpment therecf in accordances
with the proposals to the Respondent...”

+

b Q, o

In his reply before the Board Mr. Horton 0.C., for Lesguende,
had suggested that it would be inconsistent to find that the
commen law Pointe Gourde principle alone was part of the relewvant
Jersey law; thus excluding some eguiwvalent to the statutory
provisions found in section 15 (1). He then made the bkold
submission that the reguirement to £ind the wvalue of the land as
at 117th December, 1992, allowed the introducticn of any principle
of law as a matter of judicial creation where the statute did not
have it in terms; provided that the Board was satisfied that it
was necessary "in order to get market wvalue.' But both the
draftsman of the 1961 Jersey Law and the States may be expected to
have had recourse to the Town and Countrv Flanning Act 1559 which
repealed the cocmpensation secticons of the Town and Ccocuntry
Planning Act 1547 and reguired compensation for compulsory
purchase to be assessed in accordance with the Acguisition of L.and
{(Assessment of Compensation) Act 1919: a statute which had
introduced a system of compensation, calculated to preclude
excesslve payments to landowners, gquite different from that
afforded by the earlier Lands Clauses Acts. Article & (1} of the
1961 Law follows the wording of section 2 of the 1819 Act. It
does not, however, reproduce section 3 (1)}: re-enacted in section
15 (1) of the 15961 act. It is to be inferred that the omission
was deliberate. In any event there was little scope for an
equivalent common law principle to have developed in England since
a general requlrement for planning permission to dewvelop land did
not exist before the enactment of the 1947 Act and the Court is
gquite unakle to find either that 1t would have developed i1n
England "but for the earlier intervention of statute", or that it
was necessitated by “commonsense or eguity". A Ffortiori in this
island where there was no general reguirement for planning
permission for the development of land until the enactment of
Article 5 of the Island Planning (Jersey) Law 1964.

There is no egquivalent to Section 15 (1) of the Land
Compensation Act 1961 in Jersey Law.

THE LAND AND ITS RELEVANT HISTCORY.

The Land, to which the principles of law outlined abowve had
toe be applied, comprises 55.79 vergées divided into 10 contiguous
fields. Historically one field had hkeen used as a go-kart track
with related facilities, another for whippet racing and a2 third
for motor-cycle scrambling. Four of the remaining fields were
under cultivation at the material time but the rest were not.
None were of high agricultural wvalue. They had been acguired
freehold by Lesguende between 1979 and 1982 as an investment. 2
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variety of uses for the land, in whole or in part, such as e golf
course had been considered with some encouragement from IDC but
successive plarning applications for self-catering apartments and
sheltered housing, for example, were refused.

On 3rd WNovember, 1987, the States approved an Isliand Map
showing the Land divided into three gzones within a
"village/=settlement plan area'. The approved Island Plan to
which 1t was annexed contained a number of obstacles to non-
agricultural development.

There was some change on 31st Suly, 15%0, when the States

=
adopted the preoposzl of IDC for the acquisitien of the Land. 29
vergees (Area 1) were rezoned for "needed" States rental and loan
housing {Category &) to include, in the event of proven demand,
community facilities for children, the =lderly and the
handicapped. Category 2 housing is to be contrasted with
development for unassisted buyers or tenants and defined zs
"demand" housing {(Category EB). The remaining part of the land
(Area 2} remained and remains zoned under special landscape, green
and agricultural priority hezdings as shown on the Island Map
approved by the States on 3rd November, 1987. During January,
1981, control on the price of houses was lifted and on ZB8th
November, subject to design and layout plans and other factors, a
Brief for the development of the Land was adopted by IDC. In the
meanwhile, in the course of negotiation, IDC had not seemed averse
toc a density of 75 habitable rooms per acre for Category A housing
orn. Area 1. Changes after 11th December, 1852, when the Court
ordered the vesting cof the land in the States, are irrelevant for
the purposes of wvaluation. So is the reserve, unpublished list
of sites held by IDC for further consideration. Its existence
would not have been known either to a buyer or to a seller on the
vesting date and cannot be relied upon as showing an altermative
means of satisfying any need found.

WHAT WAS REQUIRED OF THE ROARD.

What was reguired of the Brard was a determination, in a
reasoned award, of the price which the Land might have been
expected to realise on 11th December, 1992, if sold in the open
market by a willing seller. In other words the monetary
equivalent of the land approprizted; no mere and no less. In
reaching its decision the Board should have:-

{1} heeded both the provisions of Jersey law and the
considerations explained zbove.

(2) evaluated all the evidence adduced between 17th april and
320th September, 1924; using its collective good sense and
knowledge.
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{3) defined the scheme, being the proposed development giving
rise to the compulsory purchase, and then put it out of
mind so as to make its wvaluation in "the non-scheme
world"'.

(4) decided what were the changes in zoning and the planning
and development consents, i1if any, with or without
conditions and whether or not by stages or in association
with other land not owned by Lesguende [such as that
which has been described as Area 3] which, on the
material date, a discerning buyer might well have thought
obtainable in the immediate or longer term ("hope walue™)
for the Land from the States and from a reascnable and
well-informed planning authority acting lawfully.

(5} In so doing taken into account the physical
characteristics of the Land, its intrinsic guality,
suitability for any particular development, planning
history and zoning as well as the need for houses or
flats, traffic considerations, overall potential and the
various detailed suggestions made by Professor Lock in
the course of his evidence.

(6) made no assumptions.
THE APPROACH ADCPTED IN THE AWARD.

After a long hearing, during which it was faced with a mass
of evidence and protracted submissions from leading counsel, the
Board applied the Pointe Gourde principle, duly made f£indings of
fact as to the parameters of the scheme and correctly found in law
both that the relevant date for valuation was 11th December, 1982,
and that it was reguired to value the land in the "non-scheme
world". With the agreement of the parties its wvaluation was made
by the "Residual" method.

Unhappily the Board then erred in law when, as appears on the
face of the record, it went on to find that common sense and
equity reqguired the assumption that by the vesting date planning
permission would have been granted to develop the Land in
accordance with the proposals of the developing authority. From
that error further errors of law derived. The Board qualified
its earlier correct conclusion as to valuation in the "non-scheme
world" in the belief that the assumption of planning permission
for the scheme allowed Lesguende to base its claim either in the
"scheme world"™ or in the "non-scheme world". It thereby
purported to establish the minimum planning or development
permissions which Lesguende could have expected and, since the
acquisition was compulsory, sought to determine what the views of
the IDC, as the planning authority, should (the Board’s emphasis)
have been. These, it found, would have been such as to have
allowed, by the vesting date, planning and development permissions
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for housing on Area 1 in excess of the proposals set cut in the
Development Brief by eliminating two of the four community
facilities, namely a branch library and a day centre, which were
"clearly designed to serve a far larger public" than the families

which would dwell in Area 1. The same considerations might well
have applied to the nursery centre and the community hall
suggested in the scheme. The Board concluded that the full

implementation of the proposals in that Brief would be unfair to
Lesguende having regard to "the Essence of the Scheme’; being the
use of Area 1 for Category A housing.

When the Board subsequently made a passing reference to the
"non-scheme world" it significantly found that had there been no
scheme and, by parity of reasoning, had it ignored the scheme as
required in law, "Lesguende would not have obtained such a
favourable planning approval." It may be observed that it is in
the highest degree unlikely that independently of the scheme the
market would have anticipated virtually identical permissions for
the development of the Land.

In the premises the Board departed from its statutory duty to
assess the value of the Land as at December 11th, 1992, in the

"mon-scheme world".

Save insofar as they may give rise to directions from the
Court other complaints of unreasonableness and perversity
relating, for example, to the provision of community facilities,
open space, density and flats, all of which were keenly canvassed
before the Court, become academic.

The errors of law, already described, are so fundamental as
to vitiate all the conclusions reached.

CONCLUSION

An order must be made quashing the award as being ultra vires
and remitting the task of waluation to the Board with directions
which are not so restrictive as to usurp the jurisdiction
conferred on it by the 1961 Law. While the Beard may well think
it helpful to order fresh pleadings and written submissions based
on this judgment it is to be hoped that neither party will add to
its burdens by adducing yet more evidence.

The Court‘s directions, which in part derive from the
submissions which it has not been necessary to recite, are:-

1. Now to do "WHAT WAS REQUIRED OF THE BOARD" as set out on
pp.17 and 18 above; using the "Residual® method.

2. To explain its approach to "open space', Field 65, the
possibility of a requirement te build flats as part of a
"mix" and housing need.
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3. If calculating density on parts of the Land not given over to
open space to remember that cn cone pogsible basis the result
may be a nst figurs.

4, To explazin how its conclusions as to development period,
infrastructure and interesi costs, professional and planning
fees and developer’s profit are reached. No interest costs
should arise in the first guarter of any cash flow
projection.

5. To explain its reasoning in meking a valuation of Area 2.

JUDGMENT OH CCSTS

Beth parties have succeeded on the preliminary point of law
and in securing the principal relief sought, originally by
Lesguende, namely the guashing of the award and the remission of
the guestion of compensation to the Bozrd with directions.

IDC have succeeded on the two major issues: first, in its
claims that the land was to ke valued as at the vesting date
without any presumptions and, secondly, that permission for the
development comprised in the scheme was nct to be presumed either.
On the other hand, Lesguende succeeded in relation to the
relevance of the zoning as at the vesting date and to a number of
matters that are reflected in the directions given in the
judgment .

The conduct of Lesquende’s case has been impugned. The Court
deoes not in any way criticise Lesguende for pursuing its claim
despite the letter from IDC’s scolicitors dated 8th November of
last year, although there was certainly a degree of prolixity in
the presentation of its case.

Three days were tzken up with the preliminary point in which
both parties succeeded in persuading the Court that it had
jurisdiction and should exercise its discretion to hear the
proceedings. That left seventeen days of argument on issues
arising on the pleadings and, referring to notes, the Court finds
that about four days were taken up in submissions relating to the
significant issues upon which IDC succesded. That was one quarter
of the seventeen days, approximately one-fifth of the twenty days
of the hearing overall. While this proportion is to be applied to
the costs as a whole account must ke taken both of Lesguende’s
prolixity and degree of success. Sc doing the order of the Court,
cen a rough and ready apportionment, is that IDC should have one-
slxth of its costs of these proceedings to include any costs
attributable to instructing English counsel; such costs to be
taxed if not agreed.
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