:and title being expired, she had no place to warn.
That the allegeance made by the tenants against her title was jus zertii, and that
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-Laird alleged in his libel, which was burning of houses, cutting and destroying

-of yards and trees, because the said Laird of Craigie was commanded by the

King’s letters, under great pains, to pass, concur, and assist the Sheriff, to take
-and apprehend the said Kinfauns, he being rebel for the time, and to asseige if
he were therein ; and so, if such burning and destroying was made, it was
necessary, for the burning of the said house, and at the command of the authe-
rity, which exception was admitted, and given to Craigie’s proof. It was re-
plied by Kinfauns, That Craigie being his mortal enemy, purchased these letters
himself, and with them came and asseiged the said Kinfauns; he knowing him
to be his enemy mortal, durst not come forth, but Teisomely he might defgnd
himself from his enemy mortal ; the other did wrong, in respect of his invasion,
and spuilzie foresaid ; which exception was repelled, and the exception foresaid
-admitted, notwithstanding the same reply, in respect Kinfauns was at the horn.
Fol. Dic. v, 1. p. 518. Maitland, MS. p. 119.

B e — e e

December.

1582, CountEss of ErRrRoL ggainst TENANTS.

Tur Lady Esselmont, and some time Countess of Errol, as liferentrix, warn-
ed certain tenants of the lands called Redgeill to flit.and remove 4b iisdem. rursum
Juit per tenentes, se non debere removere, at the instance of the said Lady, as life-
rentrix, because her liferent was given to her by her umquhile husband, the
Earl of ‘Errol, who was but a liferenter himself of the said lands; her son, the
Earl of Errol that is present, being fiar, before the disposition made to the said
Lady, and so, after his decease, her liferent behoved to expire, and so her right
To which it was answered,

it was not extinctum furis agentis, because tertius ille, who is the present Earl of
Errol, was bound and obliged to warrant the said liferent to the Lady, as she
had obtained decreet of warrandice against him for the same, e sic guoad illum
quem de evictione tenet actio eundem ab agendo repellit exceptio, and so the said
allegeance proponed into the .name of the said Earl, for ‘the tenants should
never be competent to save from removing, quia non fuit extinctum juris agentis
neque suspensum.——THE Lorps, after long reasoning, for the most part pro-
nounced and voted, and repelled the exception, .and admitted the reply ; and
found, thet the tenants had no place to allege this defence in the name of the
Earl.

‘Ful. Dic. v. 1. p. 519. Colvil, MS. p. 345. .
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No 20.
A husband,
who was only
a liferenter
himself, grana’
ted a liferent
to his Lady.
After the
husband’s
death, she
raised an ace«
tion of re-
moving a-
gainst te-
nants,
Found, that
it was jus
tertii to them
to plead that
the liferent’
was extinct,



