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gandum moram, and presently to pay the by-runs, it was answered, that there
was here dies et peena adjecta, et sic nullo modo locus fuit purgare moram,
ut in L. 8. D. Si quis cautio. et mense Decembris, inter Hay et Moffat,
Infra. Reus etiam allegebat Bald. in L. 12. C. De contrahendo sti-
pulatione, qui multas ponit ab hac regula exceptiones, viz. quando reus vul
purgare moram, non ut suam, sed ut alterius sibi nesciam, ut in presenti casu,
mora contracta fuit, et initium cepit ab auctore rei; et hares qui in alterius
locum succedit, justam habet igoorantiee causam. THE Lerbps, after long
reasoning at the bar, found the reason of the summons, by reason of the clause
irritant, to be relevant, and so reduced the foresaid infeftments.
Fol. Dic. w. 1. p. 488. Colvil, MS. p. 414.

—— DN . ——

1586, Decemnber. Hay against Morrat.

GiLeerT Hay of pursued one Robert Moffat, to hear and see a liferent
tack of the lands of N. set to him by the said Gilbert, with consent of his mo-
ther, to be reduced and declared null, and the possession of the land to return
again to the said Gilbert, likeas the said tack had never been set.  The reason
of the summons was founded upon a clause irritant, contained in the said tack
that if three terms ran unpaid, the said tack should expire, and the possession of
the lands to return again to the setter, as if the said lands had never been set.
To which it was answered, As to the first term which was alleged to be unpaid,
the cause thereof was the pest, et casus fortuitus quem evitare non potuit reus, the
pest being in his house in such sort that he might not have access to come to
his master to offer the payment of his duty; and as to the rest of his duties
that was resting, he had soon after the running forth of the third term offered
the same to his master, viz. within the space of a month aiter Whitsunday,
which was the last term ; and albeit there was a clause irritant, inserted in the
tack, yet potuit tempestiva hac oblatione purgare moram, et si emphyteuta
non soluti cannonis elapso bienno moram purgare potest, multo majus hac
equitas servanda est, simplici colono seu conductori” To which it was
answered, That there was here ¢ pactum oppositum contractui; et ubi
dies est apposita certa, et peena certa, nullo modo potest purgare moram
ut in L. 8. (et ibidem Doctores.) D. Si quis cautio; et in L. 84. D. De ver-
borum obligaticnibus, et ibidemm Bart. et vide eundem pulcherimme dis-
putantem in predict. L. 8. ubi hanc distinctionem, prout quod in judiciis
et stipulationibus preetoriis, ex @quitate admittitur purgare moram, sed in
pactis conventionalibus practor debet judicare ex conventione partium et non
ex sua quitate ; et multo clarius, Zoessius in L. 52, D. De verborum obliga-
tionibus ; in stipulatione, inquit, conventionali, modus, forma, limitatio, ar-
gumentum, qualitas, et quicquid quod pertinet ad stipulationem pendere om-
nino ex contractibus ; et alibi versiculo 7Z. ibid. paites contrahentes dant for-




Srar. 6. IRRITANCY. ‘ 7933

mam eb intellectum stipulationi conventionali, et semper tenendum. est; quod
aiv Prator, L. 7. § 7. D. De pactis; and so the failzie that was made by reasown.
of the. clause irritant in pacto conyento post ¢adycitatem could not be purged by
any offer theveafter, except the parties would assent to the same ; and, as was
reasoned ameng the Lords, albeit in fews and heritable titles, the Londs. are loath:
to setreat and reduce the same, ¢t aliguando oblatione, consignatione, et dsposito,
purgationem more admittitur-; yet into tacks and assedations, when any clause
ivritant of not payment is inserted in the same, they decern according to. the
same, ot insiar-menkem contvabentium ; nam de jure et praxi nosira, all tacks are:
strictissimi. juris. 'THE Lorps. found, by iﬂxerhcuxor, that by reason. of the
clause itsitant non olistante obligatione. et more purgations the tack fell,
Fol. Dic. v. 1. f1. 488  Golvil, MS. g 412.

oot meme

1587 March Bisuor of ORKNEY agwinst-SINCLAIR.

Tuz bishop: of Qrkney pursyed oneSinclair to hear and see a tack of certain
teind sheaves set by him:to be reduced by reasom of a clause irritant, that if
the conducter, by the space of 4o days after the term, failed in not payment,
the tack should expire. It was answered, that the most the bishop could
crave owing to him, was but the- payment of one texm, and so de eguitate po-
tuit purgari hec mora, and it was a hard manner, ez summum jus, que fuit summa
igjuria to:reduce a nineteen. year's tack. for not: payment of one term. The

matier being reasaped: amang the Losds, some were of opinion ut supra; qued:

comtractus ex:convendignedegem oxripit, est in conventionsbus in guibus dies. et poenn
agiecta est, non admittibur purgare movams; L. 84. D De verborum obligationibus ;
<t supra. igter Bluseardine et: Shariff-of Murvay. No 55. p. 7223., and-so by rea-

son of: the; clause-izrisant: expressed in the tack, the party could not be heard:

ad- purgopdam. maram;. albeit it was but more. modica ; nevertheless, the Lorps
would not the tack:shonld reduce.

Fol. Dic. v 1. p. 488, Culvil, MS. p. 424
g% The like was decided oth March 1611, Seaton: against. Seaton; Nb 14,

p. 7184.; and 26th Juky: 1678; Pourie against: Hunter; No.145, p 268%,
vgce; COMPENSATION

1605. Fune 3. | WaRDLAW, agaizsi: Hrezoan

WaroLaw. of- Cuerighill pursueds the. Laird of. Rlecex:bh to heas. and. see
his¥feu. farm infefement. of Rigcarton, held by. the- said Patvick Hepbuzn.of the
Vpx., X VL K.
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