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charter, and for one duty, yet, in respect the said lands lay discontiguous;

and there was no union, it could never save the defender from the fall of re-
cognition, if he analzied; nam ut sasin fuerunt tenementa diversa, et non wunita
And also, if a lord or baron hold of the King three or four baronies in ward,.
if he analzie most part of any one of them, the same may be recognosced, and
fall in the King’s hands, nam que est ratio totius quoad totum, eadem est ratio
partis quoad partem, et si vasalus totum feudum alienaverit, totum omittit, ut
in F. Lib. 2. T. 38. De vasallo qui contra- constitutionem Lotharii.

‘I'ne Lorps, after long reasoning at the bar, and amongst themselves, found
the exception relevant, in respect of the charter and disposition, which was,
that all that was contained in. one infeftment, and under one duty, albeit there
was no union. alleged.. ' )

Fol. Dic, v. 2. p. 313. Goluvil, MS. p. 459.

1591, December —.. Kixc's Apvocats against The: Earl of Cassuss..

Tre King’s Advocate, and’ Mr David Mackgill, his son, as donatar to the
gift of recognition of the lands of Culzean, pursued the Earl of Cassilis and Sir
Thomas Kennedy, tutor of Cassilis, to hear and see the L.20 land of Culzean
decerned to come under. recognition, by reason of alienation made thereof by
Gilbert Earl of Cassilis, to the said Sir Thomas, his brother-german, they holding
ward of the King. Excepted, That they fell not under recognition by the rea-
son foresaid, because, at the time of the making of the said alienation, the said
Sir Thomas was heir-apparent to the Earl, he having no lawful children pro-
create of his.own body ; and therefore it could not be counted an alienation
tanquam extranea. personc, seeing he was in the mean time Aezres successurus.
Replied, That. the Earl was all the time married, and so kabebat sub spe heredes
de suo corpore : Likeas, he thereafter procreated children that succeeded him, so
that his. brother could net be accounted his nearest and apparent heir, as long
as he was in hopes of children, being young and married. Tae Lorbps repelled
the exception, and thought Sir Thomas could not be counted my Lord’s near-

_est heir, in respect: of the marriage, and children procreated thereafter.

Fol. Dic. v. 2. p. 315. Spottiswooed, (RECOGNITION.) p. 251.
* ¥ Colvil rei)ortsi this case :-

Tue King’s Advocate, and Mr David M‘Gill, his son, as donatar to the gift
of recognition of the lands of Culzean, to be decerned to come under recogni-

" tion, because there was alienation made of the said lands, which were holden
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ward of the King’s Majesty, by Gilbert Eml of Cassilis te Sir Thomas Kennedy
his brother-german, It was.excepted, That the lands fell not under recogni-

tion, because of the disposition made to the said Sir Thomas ; because, at the

making thereof, the said Sir Thomas was his nearest and apparent heir, he ha-
ving no lawful bairns procreated of his own body, and so the alienation made
to him, who was heir before, to succeed to him, could not be accounted zan-
quam extranee persone. 'To this was answered, That the said Earl, at the
making of the said alienation, was married, and so being married Aabebat heredes
de corpore suo sub spe; and so his brother-german could not be accounted to be
his nearest and apparent heir, so long as he is joined in marriage, and had any
hope to get bairns procreated of his own body, as he thereafter procreated
bairns, and the Earl of Cassilis that is present Earl. Tue Lorps found that
the said Sir Thomas, at the time of making the alienation, could not be ac-
counted his nearest apparent heir, in respect of the marriage, and the bairns

procfeated thereafter.
Coluil, MS.‘ 2. 405,
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1612. February 28.  Rax against Lord KELLIE.

Tur Lowps found an infeftment granted by the goodsire to the grandchild,
with consent of the son, to be a cause of recognition, because the grandchild

iwas not immediately to succeed.
Fol. Dig.v. 2. p. 315. Haddington. Hspe.

# % This case is No 33. p- 6459. voce IMPLIED DiscrArGE.

1623. March 5. L~ HunTHiLL against RUTHERPORD.

In an action betwixt L. Hunthill and Rutherford, an infeftment being
given of lands fallen by recognition, and thereupon decreet of ‘removing ob-
Yained against the tenants; thereafier, upon resignation by him who acquired
the right of recognition, another being infeft in these lands, and pursuing action

of succeeding in the wice, against one who had entered to the possession of

him, against whom the said decreet of removing was obtained before, as said is,

at the author’s instance ; who compearing, and alleging the pursuer’s right and
sasine of the lands, to be no sufficient right and title, which could give him the

right to the lands, or to produce this action, because it depended upon the

Tight of recognition, acquired by his author, which was never declared, and ne
declarator of recognition being obtained upon the said first infeftment, the same,

and all other subaltern rights depending thereupon; was not sufficient; this
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