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8628 HOMOLOGATION. SECE. 4.

Mr Lombe pu"soed Mr Scott for the pme of the hntseed th ébmnﬂs-
sion, &c. Ll

Pleaded for the defcnder In the contract df manﬂwtez, any. devmmfrom thc
precise terths ¢f . the commission mast acquit the mandaht of his obligation ;
1. 5. D. Mandari. In this instance a deviation of the miest impbreaht kind
occurred, by which the goods were sent to a port where the defender had nei-
ther correspondents nor customers, and where, of course, the cbject of the com-
mission could not in any proper manner. be attained.

Had the pursuer complied with the mandant’s injunctions, his claim mlght
have been supported, although by some misfortune the goods had net arrived
within the limited time ; but as the loss here could not have €x1stcd but from
hxs transgressing the limits prescribed to hlm, he alone ought to suﬁ'er by it.

o Answered ; The decision of this case must depend not .an the nature of thc
contract of mandate as known in the Roman law, but’ on, thc gcneral ‘practice
and understanding of merchants in transactlons of tfus sort. . ,

When a merchant studying the interests of his . correspondent transmlts
goods to him without orders, or contrarily to the. ‘precise tenor of his commis-
sion, the risk attending this falls upon the sender If, however he gives im-
mediate information of his proceedmgs, it 1s the duty of the correspondent
immediately to notify his dx:sansfactlon should the adventure be disagreeable
to him. His silence on such an occasion is construed into an approbation of the
measures adopted by the sender, which no after contingency will entitle him to
retract. A contrary idea would be attended with fatal consequences to “trade,
by relaxing that punctuality -of eerréspondence which is so necessary among
merchants.

Tue Lorps repelled the defences.

. Lord Ordinary, Gardenston. Act. Hay. Adt. .S"»zqimn, Nairne.
e Fol. Dic. w. 3. p. 274. Fac, Gol. Nogo. p. 175
SECT: IV.

Of facts inferring knowledge of, and .consent ;to the right challenged.”
Effect of consent where the. right is not known. Effect of Iegal
 steps passing of course. Effect of minority, Effect of payment...

1562, Dccember e Scmw"agm’mt His TENANTS ‘

ANE ﬁar albeit he be witness to ane tack- of certain yeaxs set by the liferem
ter, he is not thereby obliged to acknowledge it after his liferénter’s decease;



HOMOLOGATION,

and hawing trapsacted with the lady tercer, may remove the tenants from the
hail,. akbmt the lady terceg might not have removed them from the third.

Fd ,Dx, T p 378. Haddzngiaa, MS. Na43

v

SECT. 4.,

S

-

16; 3 f}‘um 8. Mr AszAmmm POWRIE agam.:t }oum’rou.

MR ALEXANDER PQWRIB, as parson of Dalton, pursued Johmston for spuilzie,
or wrongyous intromissien of his teinds. The defender excepted, That -he had
tacks set to him of the teinds controvested, by the Bishop of- Glasgow for terms
ta run. It was raplied, Fhat. the tack set by the Bishop was null, because he
was not titular of that benefice of Dalton, but only patron, and se had no power
to set tacks. It was duplied, That this pursuer could not impugn the tack, be-
cause he bad in effect ratified it, he being inserted witness in-it, and having sub-
scribed it. To this was answered, That his subscription as witness was only a
testimony of the truth of the tack, and could not infer his consent to the
tenor thereof. Which answer the Lorps found relevant ; and, in respect there-
of, repelled the allegeance. -

Fil. Dic. v, 1. p. 378. Haddmgton, MS No 2539.

162 5 ﬁg IQ. WA woon againss 'L'ayLor and the E. of DunrermuIvE,
IN & SUSpension, - Wahvood, in Dunfermline, against Tavlor and the Earl
of Dunfermline; snspending a decreet obtained by Walwood against the said
Taylor, for remaving fromya-coal; 'in the which suspension, the right of the
eokl-being disputed betwixt. Walwoed and the Earl of Dunfermline,. the Lorps
found,. that albeit; Walwood was witness to.a tack of that coal, set by the E. of
Dunfermline to Taylor; against whom Walwaod had obtained a decreet of re.
moving from the said coal, yet his being witness to that tack did not prejudge
him of his rightto the coal, not yet of his decreet obtained after that tack
against Taylor ;:but that, notwithstanding of his subseribinjy as witness to the
tack; set by the Earliof Dunfermline: to Taylor, he tight thereafter seek, and

pursue; and vbrain decreet of ‘remaving agaimst. Taylor; wpon his right to the

caal, and that he needed never to have warned the Earl of Danfermline, setter
of the tack, nor his. heirs; in that process. of rcm@mng, because Taylor was
tenant of that cpal to him divers years before that tack; set by the Earl of Dun-
fermline: . Nam quendo abiquis: sabseribit  tariquam testis, ‘non videtur sé.olbli-
gave,:1.. Titia, § Lucins, Pl de legat. ~ 2do, Ratio videtur quia subscribere pos:
sum ut: testis, licet nen vuil quz mbscnlpsr, quo casu non: obhgor, Socin, Reg
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Subscribing
as witness to
a tack was
found only to
be reputed a
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the truth of
the subscrip-’

. tion, but not

to hinder the
witness

to impugm
the tack Lz
sigaed,

No 16.

In a competi-
tion between
two persons
for the pro«
perty of a
coal, ong of -
them, who
had opsained
decree:of re-
moying a-
gainst the
tacksman,
subscribed as
wilness to a
tack let to
the same
tacksman by
the other
competitor.
Found that
this did not
prejudge the
subscriber in
his right,

This sentence
was adhered
to, though
the tack con-
tained a
clause in fa.
vour of the
subseriber,



