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" 1704. December 20, JouN ANDERsON against.Sir. James SMoLLET.
- No 13. - :
;I::faﬁf’;fefrf Jomn Anperson of Dowhill, Provest of Glasgow, and Jobn Bowman, Trea-
bersof acom-  gurer there, against Sir James Smollet, and others.—The tack of the customs

nittee of ma- . . . . . . .
nagement, and foreign excise being set to the Royal Burghs, and the administration being
l”)"ohei 2??{{:;":1 so diffused, “they committed the management to a few, in name of the whole:
ly cited, were ~ And new the Town of Glasgow pursues Sir James Smollet, and the other ma-
Zﬂ‘t‘;;“f,,f,:’ be nagers, for count, reckening, and payment of their share of the profits result-
. brocesiu, _ing from that tack, and to exhibit their books, &c.——slleged, No process ; be=
. cause sundry of the committee of managers being dead, their heirs and repre-
- sentatives are not called, such .as Bailie Haliburton, Patrick Houston, and
. others. Answered, They never officiated, and the trust being personal, it ac-
. cresced to the survivors, and yet they are content to wcall them cum processu.
. Replied, That offer is not sufficient; but the omitting to cite them originally in
. the process is sufficient to cast the summons, and force them to begin of new ;
<for though parties called pro interesse only, or as authors, may be allowed to
be cited incidenter, yet that ought not to take place where principal defenders
are forgot to be called ab initio ; for if they should now be cited, they may
then compear, and allege they are nat bound to answer on such a citation, which
deprives them of their inducie legales ; and suppose one should-cite two heirs-
_portioners, where there are three, the offering to cite the third cum processu
would not be sustained, but would cast the whole process, seeing the third
might have a defence, that could liberate and assoilzie them all. TrE Lorps,
on Lauderdale’s report, repelled the dilator, and allowed the heirs of the mana-
_gers who were dead to be yet cited cum processu ; but sisted any farther pro-

.cedure in the cause till the same were done.

Fol. Dic. v. 2. p. 302. Fountainball, v. 2. p. 249.

SECT. Il
Production of Titles cum Processu.

A. against B.

No 14. A SasiNe given prapriis manibus, relative to a contract of marriage, was al-
leged could not be a title to pursue mails and duties, except the contract where-
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unts the sasibe was relafive were produced in imitio litds, notwithstanding,.the

Loras sustained process, -the party nesy of the said sasine produeing the said

centract cum processu, befose litisconitestation, not. that the paity’s declarasion

was taken, shat they bad noy the said- CORtFact ini their hand, but behoved to

seek i byv agsion.
e FEal. Dic, v. 2. p. 303.  Auckinleck, MS. p. 209,

~ SRS, —————

Iﬁ'op .Dc'cmﬂer 227 Cossmmer: against AsEous. .

Tue Land of Gosmﬂmz“pummd the Laird of Aslouw for contraventiony. by -

casting and' LIANSPORtiBg 300 Or 400-loads of peats furth of his lands of Endbut
and Polflug. It was excepted, That the pursuer could have no action for any

deed done upon the ground of Polffug ; Because his .goodsire, to whom he was -

heir, was denuded of the property thereof, by heritable infeftment thereof,
given to this Polflug’s father; i+ aimv r557, by virtue whereof, they were in
continual possessian thereof ; 5 which. a]lcgcanca the Lorps found relevant ; be-
cause, they ‘thought Polffuz had’attlon against Aslotin f'or any wrong was done
within his baunds, wherecf he couId not Be reheved nexther by absolvitor or
cofnd'emx:rator to. be given in: thxs contraventlon It was thereafter replied by

the pursuer, 'fﬁat fie offered hm’f to prove, that tI'ns fact was committed in the

Greenrisk, which.was proper common betwixt his linds of Endovy and Polflug,
and soile Bad good’ action'of bontfirention, netwithstanding the feu given to
Polflug, from whom the defender had .no right. In.respect of the which reply,

the Lorps -repelled the exeeptiom - e v thereafter .excepted; That Asloun-

had done no wrong ; because he-was heritably infeft in his lands, lying in
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No 14 ..

No 4.~
Contraven.
tion being

- pursued for-
_Casting peats

within a
man’s lands, -
wherein he

-alleges him- -

self to be in-
feft, he need .
not proguce -
his infeftment
to instruet-his
summons ;

but it will be . -

sufficient to
produce it
um  processu, . .

"Efféctofa de. -

cree of pex-
ambulation,
as a title, .

Renfrew, with Endovy and Polﬁut, ; and the part lxbelled when the said peats -

were casten, was proper part and’ pertinents of his proper Iands, whereof he.had
had peaceable possession, past memory.of;man, a5 a-past of the barony of Cluay,

held by him-of the Earls of Huntly. It was. rephed ‘That the exception was |

1trclevant as eontrary to his libel;, ‘because,. that the bounds controverted were

gart and pertinent of the pursuer’s lands, posscssed by him and his predecessors,

past memory of mar, by casting and winning peats,, and- dcbarung others ;, likeas, .7

by perambulation, his lands bemg, bounded. ugainst this same Asloun, the lands -

controverted were decerned to lie within the meiths and marches of the pursue.’s

lands.

altered not the possession : Likeas,.a man pessessing, lands by tilling, sawing,

&c. albeit, by -decreet of perambulation, part of the lands were found not ta. .
pertain to the possessor, yet-he could not be drevi manu dnspossessed from ..

these lands, without decreet of remaving were obtained against him; ani,

therefore, the defender’s lands, marching with. the pursuer’s lands, apd the de- .

ferider being in possession of lands controverted, no - fact done therein’ by me
before the decreet of perambulation, could infer contravention, and the. pams

It was duplied, That the perambulation was only decla-atoria juris, and



