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Wemyss had been made donatar before the Laird of Colluthie, and upon other
hornings had obtained ane anterior gift, and intimated first to the defender; yet
it could not prejudge the latter gift disponit to Colluthie, because the thing
that made any gift or disposition of ane liferent to take effect, was the declara-
tor that was sought thereupon ; for without ane declaratour of the tynsel of life-
rent the gift serves for na purpose ; but so it was that the Laird of Colluthie had
sought the first declarator et primus ad judicium provecavit, ergo his gift, al-
beit posterior to the other,- yet had taken first effect be the summons. Trr
Lorps fand the last gift to take effect, because the donatar thereof had pur-

sued., . ,
Fol. Dic.w. 1. p. 347. Colvil, MS. p. 458. .

FLEMING against BalLLig. .

x601. February.

IN an action of declarator of John Baillie of St John’s Kirk’s: escheat, :pur-
sued by Thomas Fleming, compeared-another called ——,.also. donatar, and
having another gift of the said escheat, and being admitted-for his interest, alleged,
That the said Fleming could have no declarator, because the other had.an an-
terior gift and declarator intented. It is gnswered by Thomas Fleming, That

the said first gift was null, because it was simulate taken to the behoof of the .

rebel upon his own expenses, and that he. retained the possession of his own
gear, likeas. Thomas Fleming had abtained his gift before the rebel was relaxed.
Tur Lorps found the allegeance upon the first giit relevuntnotwithstanding the
alleged simulation, because the rebel in whose favour the first gilt was alleged
taken, was relaxed before any declarator intented by Thomas Fleming.

Fol. Dic. v. 1. p. 347. Haldington, B, No 646,

—ye

L. RenroN against L, WEDDERBURN,

1635. - January 30.

the donatars pursuing declarator thereupon, and both compearing, and claimi ing
prefenence ;  the Lorps preferred Renton, and declared the liferent in his fa,
vours ; because albeit the Laird of Wedderburn’s gift was a. quarter of a yeay
dated, and expede before Renton’s gift, yet the summdns of declarator at Ren-
ton’s instance was executed three days, and the day <l compearanice was three

days aiso before the execution. and day of compearance of the summons of de-
clarator pursued by Wedderburn; and so for such little odds as three days, al.-

beit there was the space of a quarter of a year betwixt their gifts, the first dili-
ence of the citation was totally preferred ; albeit also L. Wedderburn had raised
upon his gift a summons of declarator, long before Renton, and had executed the
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