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SECT. IIL

Legal Irritancy .upon assigning or subsetting.—Rental Rights.—.
Whether Marriage be such an Assignation as to infer Irritancy 2.

1569. Fuly 8.
The KiNc’s ApvocaTe against Jonk WINTON € ALEXANDER BARCLAY.

Lanpis set in few to ony man and his airis, for payment of certane zeirlie-
few-maill, with expres provisioun contenit in the infeftment, that it sall net
be leasum to the fewar, his airis or assignayis, to annalzie the-saidis.landis in

quhole or in part, without consent and licence of the settar of the few, his

airis or successouris ; gif thay mak -alienatioun: utherwayis, thay te tyne and
forfault the few-ferme and heritabill richt of the saidis landis; gif the said
fewar, or ony of his airis, cumis in the contrare of the said provisioun and re-
strictioun, the said settar, or his airis, hes just actioun and titill for reductioun
and recognitoun of the said few..

Balfour, (Frus.) No. 9. p. 172.

Tty

1610. February 23. HamivroN against Boyp.

Hz that has a rental of lands, and dispones the same in hail or in part, or
makes subtacksien thereof, amits so much of the rental as he assigns, or sets
subtack of.

Fol. Dic. v. 1. p. 484. Haddington, MS. No. 1816,
| #. % Kerse reports this case.

In an action of removing, pursued at the instance of John Hamilton against
Boyd, it was alleged for Boyd, That he ccald not be removed, because he had
rental set to him during all the days of his lifetime. To the which it was
answered, 'That he had tint his rental, in so far as he had made assignation
thereof to a third perscn ; at least he had set the tack of the said lands to
subtenants. In respect of the which answer, the allegeance was repelled ;
and it was found, that the rental fell not only by the assignation, but also by
the subtacks made of the said lands in hail, if there were tacksset of the hail ;
and in part, in so far as the same was set in tack,
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" This was decided of before, betwixt my Lord Ddug‘las and: Mr Patrick

Walkinshaw, Mnnster
’ Kerse, MS. fol. Irg.

1622. March 19, EarL of RoxpUurcH against GRAY.

Ix an action betwixt the Earl of Roxburgh and Robert Gray, it was found,
that the setting of tacks by’a rentaller, whose rental contained a clause irri-
tant, if he made any- alienation or disposition of the rental, was a cause to an-

nul the same ; but that the setting a tack to the rentaller’s eldest: son, was not

a cause to infringe the same.
Fol. ch v. I. P 484 Huddington, MS. No. 2618.

#*4* Kerse reports this case.

_ Tue Lorps found a rental, bearing this clause, that it should not be lawful
to annalzie the same, null, because the rentaller had set tacks of the rentalled
lands, for certain years, which were expired ; and so found, that the words of
+ not alienation ” did include locations.

Ttem, In the same cause, the Lorps found, that the assignation of the rental
by the father to the eldest son, could not be a cause of forfaulture of the

tack.
Kerse, NiS. fol. 119.

%% This case is also reported by Nicolson.

Repuetion of a rental, set by Francis, Earl of Bothwell, to Robert Gray, of -

the mill of Midleen, and certain lands within the Abbey of Kelso.—Ratio, It
is provided in the rental, that, if Gray make alienation or disposition, in hail

or in part, to whatsomever person or persons, without consent of the immedi--

ate superior, first had and obtained, then the rental to be null. And true it

is, Gray has set the tack libelled to the persons libelled ; at the least, has dis- o

poned the hail land and mill to Robert Gray, his son, and possessed him there-
in, without the' Earl’s consent, now superior. Alleged, The clause irritant,
and general prohibition of alienation, cannot be extended to the disposition
‘made by Gray to his eldest son, being the person whom, by the law of God
und man, he is obhged to entertain, bring up, and provide, and who is to be
heir, no more than an alienation of ward lands to the eldest son could infer re-
cognition ; and true it is, that Robert, to whom the defender has disponed,
is his eldest lawful son. Finds the allegeance relevant to elide the disposition’;
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