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ithe 's4id -pain ; the Lorbs, by interlocutor, sustainéd the act of the Session,

.and pectinial pain therein contained ; and also it was found, that she should pay

‘the said pain therein containéd, of her own proper money, notwithstanding the

-act was made in her husband’s time, the fault also committed ipso vivo; and

found, that the said pain should noways be exacted of the said husband’s exe-

‘cutors, guid noxa caput sequitur. Kerse, MS. fol. 63.
*,* This and the preceding case have no date, but must have been prior to

the one following.

1613, Fumé 16.  HEPBURN against Nasvira,

Ix an action pursued by Elizabeth Hepburn, relict of umquhile Thomas Hen- .

derson contra John Nasmithi, to hear and see her reponed against the consent
given to the alienation of het conjunct-fee lands, the Lorps gianted absolvitor
from the summons as they were libelled, because it was not qualified relative
that she was compelled justo metw, and to remember that the reason of reduction
bore a disposition made stante matrimonio contra jus commune, and the practice of
the country. Ifem, that her husband was homo Jerox, &e.  3tio, A revocation.
diem when we would have replied super metu, the Lorps refused.

Kerse, MS. fol. 64.
* % Hzfdd‘iqgton réports the same case:

A womaN having consented to an alienation made by her husband, of lands
wherein she was infeft by her husband, before her marriage, in liferent or con-
junct-fee, intuitu matrimonii, or an annualrent of 400 merks yearly during her
lifetime ; the woman, seeking thereafter reduction of the security made by
her husband, with her consent, of that tenement, as done by her metu reve-
rentiali, for fear of an awful answer, and cruel husband, and upen her revoca-
tion made since her husband’s decease ; Tax Lorps assoilzied from the sum-
mons, albeit she had never ratified the infeftment by her ocath given in judg-
ment ; because the Lowps found that judicial ratification not necessaty, 4fid
werd not muved with the reason founded super metu reverentiali, unless she had
libelled vernm et expressum metum, by relevant circumstances and deeds, and
proved the same by lawful and ordinary means. g

Haddingten, MS. No 2497.

1613. Fuly 27.  Lo. RoxsurcH agamst Lapy Orkney.

It an action betwizt the Lo. Roxburgh and La. Orkney, for declaring of her
liferent lands, holden of the La. of Brughton, as fallen in his hands by her re-
bellion, for- year and day ; the Lokbps faud a horming of lawburrows, executed

34 C 2

No 874

No 275.

No 276.



No 2%6..

No 277..

No-278..

6oye. . HUSBAND axp WIFE.. Dy, IX..

against her stante matrimonio, to be lawful.. Jzem, they fand ane horning exe-:
cuted against her at the instance of ane , upon a decreet recovered.
against. her principaliter, and against her husband for his interest, null, because,
stante matrimonio, execution could not follow against her, but against her hus-

band.
Fol. Dic. v. 1. p. 408,  Kerse, MS. fol. 64.

* * Haddington reports the same case :

ANEe horning executed against the Countess of Orkney, for not finding law.
surety, was sustained, albeit her husband was not charged, albeit though al--
leged that she could'not find cautien stantc matrimonia, not being able to give a;
sufficient bond of relief without her husband ; nevertheless the horning was Sus-
tained, as proceeding upon her disobedience ; and her liferent decerned to fall .
by that.horning at the insance of her oye her superior.

Hadadington, MS. No.2520.

1614. November 16,  MELVILLE against LiNDsay..

In an action pursued by Siv Andrew Melville contra Dame Agnes Lindsay,
relict of Mr David Melviile of Tunglands, it was found that the said Dame
Agnes ought to give her oath, notwithstanding she stood married to William .
Bruce of Escheall, and that because the process was intented before the mar-.
riage.

This was an oath of calumny..

Kerse, MS. ful. 64.

et R T TR S ——

1628.. March 22:; Scot against CHISHOLM.

WaLTER Scot (assignee constitute by Mr Patrick Shaw to a bond made by-
umquhile Gavin Elliot of Burgh, and Margaret Chisholm his spouse, whereby.
they were obliged to infeft AMr Patrick in an annualrent of 300 merks out of
their lands of Burgh, &c.) charged Margaret Chisholm, relict of Gavin, to pay the
said annualrent since the date of the bond. She suspended upon this reason, that
the time of subscribing the bond she was clothed with a husband, and did it
ex metu et reverentia maritali, and therefore there should no personal execution
follow upon it against her. Allgged, The letters ought to be found orderly
proceeded, because she being inteft in these same lands out of which the an-
nualrent was due, and that not by virtue of a contract of marriage, but I(Eng
thereafter, she has possessed the same continually since, and uplifted the duties
thereof,’and therefore she ought to pay the said annualrent wherein the cliarger:
was infeft with her consent, which was a tacit revocation of her infeftment,



