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Plaodod iux the executor, the confirmed tzftament is a can*p'icte aflignation in
jier fuvours,’ and as an aflignee is procurator m rem suam,’ and can pmfecute the
caufe either in his own or the cedent’s name, it tollows he can take it t up in the
fame fhape it was left by the cedent ; nor will his death vary the cafe, fince pro-
curatories in rem suam may be executed after the death of the granter.

2dly, By the pradtice of the Commiffary Court,. diligences as well as debts are
civen up. in inventory, and the prefent {ubje@® w as given up as contamed n the
5ecrcet and precept thereon ; and though the hormug be not: m@ntloned }et as
the pxecqp* was its warrant, it Is appxehended to Jlth“ bneﬁ fuﬁxuen’d Ve con-
veyed. ’ '

3dly, Whatever defects the conveyance of the horning was fub;ec’“t to; were {uf-
ficiently fupplied by the judicial power of the meflenger; wHo, on feeing the
tranflation of the right, might, as Sheriff in that part, proceed : For as by the
civil law, upon a cale being decided, the Magiftrate was applied to, that he might
name judges to put the fentence in execution, which procedure was called the
actio rei judicate, Matheus de gudiciis, disp. 12. § 11. 85 12.: 10 fn our law ‘mel-
fengers are by the King’s letters conftituted judges for the execution of fen-
tences. o ‘

Tue Lorps ordained the Writers to the Signet to report the p aéhce in cafes of
hommgs poindings, and arreftments, whether ever ufed in the name of uﬁl‘fnees
or executors ; ou which they reported, that it was the conflant pmc”tuc in all
thefe cafes to raife new diligence ; whereupen, having heard the report made by
the Keeper and whole body of the Whriters to the Signet, with refpect to the
prattice, they fuftained the objeclion to the arreftment.  (See Expcurion, Was.
rant of.)

Reporter, Lord Drummorz. . For the Arrelters, Maitiand. For the Aflignee, Craigic.
Clerk, Gikson,

Iol. Dic. v. 3. p. 40.  D. Falconer, v. 1. p. g0,

See February 5. 1743, Elizabeth Rawfay againft the Creditors of Clapperton.
D. Falconer, v 1. p. 62. voce Passive Lrrig,

‘Whether Affignation not intimated denudes.

1614, February 11, CLERK against NAPIER,

Ix an adtion of fpecial declarator, purfued by Johin Clesi, donatar to the eftate
of John Cuthbert, againft William Napier of Wrights houfes ; the Lorps found,
That a declarator made by John Cuthbert, before the rebellion, Thut the haill
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fums pertained to William Napier; which alfo contained an affignation to the
fums; could not prejudge the King’s donatar, becaufe it was not intimate.
‘ Kerse, MS. fol. 54

1615. Fanuary 19. STEwART against MAXWELL,

I~ an aflignation betwixt Sir James Stewart and Alexander Maxwell, the Lorps
fuftained an affignation made by James Stewart of , to Mr John
Wardlaw, for relief of his cautionry, albeit the {ame was not intimate before the
rebellion ; and that becaufe Mr John was obliged as cautioner, by an act of Coun-
wil before the rcbclhon, and alfo had taken his aflignation before the rebellion.

Kerse, MS. fol. 54.

1624, Fanuary 23.  STEVENSON against L. CRAIGMILLER.

StevevsoN having comprifed the lands of Peppermill, pertaining to Patrick
Edgar, for a debt owing to him by the faid Patrick : He charges the L. of Craig-
miller, {uperior, and of whom the lands are holden, to infeft him therein, who
fufpends upon this reafon, viz. That the faid Patrick being addebted to Clement
Edgar a certain fum, conform to his regifiate bond, the faid Clement had made
the L. Craigmiller aflignee to that bond and decreet ; who, upon the fame, as
aﬁlgnee had comprifed the faid lands that fame day of this charger’s comprif-
ing, and which was alfo allowed by the Lords that fame day ; and fo the proper-
ty was confolidate with the {uperiority ; and he being equal in diligence, ought
to be preferred, and ought not to be compelled to receive this charger. ‘This
reafon was not found relevant ; for the Lorps found this comprifing null, feeing
it was deduced by the L. Craigmiller, as affignee, by Clement Edgar, which
Clement was deceafed before the denunciation of the comprifing ; and the faid
aﬁignatioxi,not being intimated in the defun&’s time, before he died, the Loxrps
found, That no execution could fummarily be ufed, at the aflignee’s inftance af-
ter his deceafe, by virtue of an aflignation, not intimated in the cedent’s lifetime,
except that the decreet, whereto he was conftituted aflignee, had been firit trans-
ferred, which ought to have preceded the comprifing, even as the aflignee could
not, aiter the cedent’s deceafe, charge by letters of horning the debtor, where
the decreet afligned was not ‘transferred, nor the affignation intimated to the
debtor in the cedent’s litetine ; and this nullity was received and admiztted, by
way of objection ia the fuipention, to take away the comprifing flanding, albeit
that a part confifted in fucio, viz., That Clement Edgar the cedent was deceafed
before the comprifing ; but the Logrps ordained the fame to be intantly pioven,
and would not aflign a term thereto.

Clerk, Scoz. o
Fyl. Dic. v. 7. p. 62, Durie, p. 1c2.






