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he refuses to remove. “ Tux Lorps found this no nullity, it being only de-
claratoria juris, and for expediting removings ; and that it could not be put
in execution till after the term.” Yet some thought, tenants were favourable
in law, (as appears by many of our acts of Parliament,) and were not so strict-
ly to be used ; and that the anticipation was contrary to the analogy of law
which is to be observed : Yet Stair in his Institutions, Tit. 19. approves of
this decision.

Fountainbhall, v. 1. p. 142.

SECT. V.

Solemnities requisite in the’execution of diligence.—Purification:
of condition debts..

1605. Fune 5. Drumranric ggainst MarTLAND.

Ix a declarator pursued by the Laird of Drumlanrig against the Laird of Au-
chingassel, and his son Robert Maitland ; it was alleged by Robert Muitland,
That the horning used against him was null, because he was denounced at the
market-cross of Edinburgh which was not lawful, he not dwelling within that
sheriffdom but in Annandale. It was answered, That the horping was law ful,
having an act of Secret Council commanding a macer to pass parficularly to
the maket-cross of Edinburgh and denounce the said Robert rebel for his pre-
sent contempt and disobedience done to them, he being called before them for
diverse adious offences; and, after compearance, being commanded to remove
and remain in the outer house while he was called, he absented himself con-
temptuously, and became fugitive, and therefore was denounced, as said is ; in
respect whereof, the Lorps sustained the horning, and found it sufficient, not-
withstanding the allegeance.

Haddington, MS. No 791..
T —

1623. December 17. E. of GaiLoway against VAUNS, .

»

IN an aetion betwixt the Earl of Galloway contra Vauns, the Lorps sustained
a charge of horning executed by virtue of letters raised before the term of pay-
ment contained in the bond whereupon the said letters were raised ; seeing the.
letters bore, to charge the party obliged to make payment when the term of
payment was bypast ; and that no charge was execated upon the said letters,
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and by virtuc thereof, while the term was bypast, albeit the letters were raised
before the term ; and therefure they repelled the allegeance whereby the horn-
ieg and letters were impugned for that reason.

Act. Nedlson,

Alt. Belshes. Clerk, Scor

Iil. Dic. v. 1. p. 538.  Durie, p. 92.

g

Racrener ecamnst LAUDER.
(*

1628, Fuly 4.

I an action, Rachelet a Frenchman, against Sir Lewis Lauder, Sheriff of
Lothian, wio was pursued for payment of a sum addebted to the Frenchman
by his debror, because he was charged by letters of caption to take the said
debier, he being then in his company, and did not the same, the Lorps found
the said charge given to the Sheritl null, because it was given to him upen a
Sunday, on the which the Lorps found it was not lawful to execute any such
charges at no time of the day, neither before sermon nor the time of sermon,
nor thereafrer; and therefore found the Sheriff, for disobedience of that charge,
not linble in the sum, and asscilzied him therefrom.

Fuly 30.—In the action of Rachelet contra Lauder, mentioned July 4, 1628,
the Lowrps found, that albeit the charge given to the Sheriff to take a rebel,
execute {;pon a Sunday, was not of force to make the Sheriff” liable to the cre-
ditor for his disobeying of the charge given that day; yet, it was effectual to
make him liable to the creditor if after that day the rebel was in the Sheriff’s
company upon a week day and within the Sheriff’s jurisdiction, and that the
snid charge was given upon a Sunday, as said is, was sufficient to produce that
effect, without any other new charge, albeit the party alleged, that the charge
given that day was a2 null charge, and so could not be effectual to work any
thing, whereon any act or pursuit might be founded, which was not respected ;
and also found, that the Sheriff’ remained obliged to the creditor, if the rebel
remained in the Sherifi’s house all the night with the Sheriff’s knowledge ; for,
albeit a magistrate cannot be charged in the night to take a rebel, yet he being
charged befare, and the rebel being all night in the Sheriff’s house with the
Sheriff’s knowledge, he might have detained him upon the morrow, and so
obeyed the tenor of the charge, and not doing the same, he was liable to the
party for the debt. See Suxpay. *

Act, Burnet, major. Ale. Lermonth.

Clerk, Hay.
Durie, p. 282, & 3g3.



