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and his wife
during their
lives, and to
their heir
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signed ths
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caldy, who was domiuus bonorum belonging to her, he behoved to be answered

and obeyed.. Ske alleged, That she should be preferred, because the bond was
given for aliment of hLer and her bairns, and of her husband remaining with
them within this country, and that .he bemg absent the terms controverted,
and some years before, the whole sum belonged to her and her bairns for their
aliment.—1'wE LorDps considering the meanness of the sum, the quality of the
woman, and number of her sever bairns, found the sum mean enough for their
aliment, and that no part of it could be subject to her husband’s debt. Tne
bond was of 4co merks yearly, to be pald at four terms, and was given- by
Smeiton, and Sir Robert Hepburn his_brother, to James Aikenhead, to the
behoof of the woman and her bairns, for their aliment, and was now in the
person of Charlea Edmondstone to their behocf for their aliment.
Fol. Dic. v. 2. p. ,6 Haddmgton, MS. Na 2681,
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1623, February 14. RATTRAY against GRAHAM.

In a reduction of a decreet of removing obtained hy Mr James Graham,
which was pu:s‘ued by one Rattray, upon’ this reason, viz. that the Lo. Gray,
who was author to Mr James Graham in the right, whereupon he had obtamed
the sentence of that removing long before the right made to Mr James, had
set a tack and assedation of these lands controverted. to ene , and his
spouse, during their lifetimes, and to . theix. heir after their decease ; and that
the eldest son of these lifgrenters, and apparent heir, had made the pursuer of
that reduction assignee to his right of that tack, who being on life, as he and

 his assighee might’ have defended against the removing, if they had compeared,

so now he, as assignec COIlStltUth to the tack by the apparent heir yet on life,
mnght reduce it.—THE Lorops assoﬂzxed from this reason of reduction for these
two. causes, which-wsre hoth faund relevant, ,VIZ. because the asmgnatlon was
made by the apparent h,e,r who;, a.lbelt he rmlght brmk hoc namine as apparent
heir, yet he:could pof,transmit nor 3331g,n the tack and rxght thereof, except he
had been served beir, the tack bemg set to the heir, otherways the assignee
might bruik during the llfeume of the apparent heir his author, and yet, after
his author’s deceas;, another mi ight come” and serve himself heir to the. first
persons, who were the first liferenters in the tack, and bruik during that heir’s-
lifetime, and so-the tack should be extended to a liferent longer than it was

‘granted, and than the ténor ‘thereof ptoports “which cannot be, seeing the

apparent heir’s assignee should bruik during the apparent heir’s lifetime, and
he Who truly entered heir. should bruik dulmg his lifetime also, whereas the
1ack is only set for the lifetimé of one heir; 2do, Tre Lorbs assoilzied from

~that reason, because the tack was set perSOnaﬂy to the liferenters therem nanied,

and to their hexr th‘lout maluncr mentlon of the’ ass1gnees and so the tack
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being thus conceived, not giving power to make asmgnatzon he could -not No 43
make an assignee to his tack, which was personally set ; both. ‘which' allege- o
ances were found relevant. See Service and CO\IFIRMA.TION.

Act. Cunriinghame. o Alt. Aiton, Russel, et Crmg. l Clerk, \G'zéxtm.
o - Fl., ch.’u 2. p. 75 Durze,_p 46.

¥ Haddmgton reports this case :

In an actlon betwu:t Hay, relict of Dr Killoch, and Graham, now lLer spouse;
against ———————, the LogrDps found, that a tack set by the Master of Gray to:
Dr Killoch and hxs wife, during their lifetimes, and after their. decease to- ar
heir, could not make the apparent heir able to set a tack or defend a tenant
pursued for the mails and duties of the lands, unless he were' served heir; for
otherways he might bruik as apparent heir, and, after his decease unentered;:
~another, next of kin, serving himself heu‘ to his father, mlght stlll bruxk the!
tack. T . . - ¥
| C Haddington, MS. No 2462

1623.' February 21. Kzr agaiml"TﬁNims of Nisper,

o L \ o No 46
~ ANE constitute assignee by Sir John Ker to a warning used in his name An m’gm_
against the Tenants of N]Sbft, pursued removing,, The Tenants alleged, 'lhat ;‘,‘;‘r’n g‘w’a;f

arnin as not a tltle to furnis an actxon spec not found & * “-
an assignation to a warning was, h specially the ueiatee:

cedent being denﬁdéd(of thﬁ, la,nds, Wthh were compnsed by. Aiexander Stew-  in a remows -
art.. Alexander Stcwart offcr‘:gl»to concur Wlth the pursuer, whxch thg LORDS ing. 0
would not admlt, because they 'thought, that albext the. comprlsmg dcnuded. .
er John Kcr yct it gave. not right to the comprlser to the _warning. .

' Fo] Dic. v. 2. p 78 Haddzngtan ‘MS No 2772, .
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1626. _‘ﬁtly 12. _‘ STEWAkT against E. of HOME;'

ALTHOUGH a subject cannot amte Iands yet they bemg once umted by theA No 475
King, a subject may disporie.them in the same manner as- if he had the same. -
granted to hlmself although the dlSPOSdthﬂ be not confirmed by his Majcsty

. S ‘ Folch.zzzp78

* % This case is No:8. p. 9o00. ,voc‘eAMINoR xj{Q‘N{TENETUR. X



