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788 ARRESTMENT,

1575. Fanuary 2r.
Lawp of Corftophine, ggainst the Larp of Lethingtoun. -

- ARRESTMENT beand maid upen cornis growand upon ony landis, or upon peittis,
turvis,” divettis, or ony fewell caftin in. ony ground, the famin on na wayis fall be
loufit, nor the landis lettin to borgh to ony perfon, gif it be the firft zier of the.
riving furth, tilling and fawing of the faid cornis, or cafting and winning of the-
faid faill divettis and fewall ; but the famin fall remane arreiftit upon the ground:
quhill the ground richt be decidit, and cognitioun be takin quha. has juft richt
thairto : But gif it be not the finft time, nor the firft zei’s crop, the famin ar-
reiftment aucht and fould be loufed, he at quhais inftance it is loufed findand cau.
tioun. to an{wer thairanent as law will, :
Bajfour, (ARRESTMENT.) p. 538.

019.  Fanuary 15. GORDON. against BRODIE:.

Found, That 'arreﬁ'menﬁ being loofed, the party in whofe hands the money is
arrefted. may.lawfully pay..
Kerse, MS. (ARRESTMENT.) fil.235,.

1626. Fune21.  Lo. BALMERING. against L. LocuINvag:.

In an action at the Lord Balmerino’s inftance againft. L. Lochinvar;, who was-
purfued to make a fum of money furthcoming to him, which was arrefied-in Den.
miln’s hands, as.owing by him to the L. Balfour, who.was décerned:to pay to the.
Lo. Balmerino a fum of money decerned. againft him, and for payment of. the-
which {um, decerned by that-fentence to be paid to the purfuer by the L. Balfour,
that fum was arrefted in Den-miln’s bands, and he putfued to make it furthicoming ;-
for loofing of the which arreftment, the L. Lochinvar became acted cautioner, and:
who as cautioner was-conveened for payment of that fum arrefted.—In this pro-
cefs the Lorps found the L. Lochinvar could not. be purfued as cautioner forefaid,
while 1t- was firft tried, and found by fentence that Den-miln, in. whofe. hands.
the arrefiment was laid, was.debtor to the Laird Balfour in the fums arrefted ;. for.
if he was-not addebted the time of the faid arreftment, in the fums to the Laird -
Balfour, the becoming of Lochinvar. cautioner at the loofing of the arreftment,
could not make him to be: debtor;. and fo. the Lorps found no procefs againft
him, as cautioner forefaid, while'fentence. was recovered, finding the perfon debtor,
in whofe-hands the-arreftment. was made.

In this procefs the Lorps found, and were of the mind, That the loofing of the
arreftment, by finding caution, frecy the perfon in whofe hands the arreftment-
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was made, of all altions which the arrelter could move againft him upon that
arreftment ; and that by the loofing thereof, he remained not fubjeé to the ar-
zefter, but might pay the debt arrefted to his creditor, notwithftanding of the
faid arreftment, albeit it was in his hands at the time of the arreftment, feeing
the loofing thereof could have no other effedt, but to remove that impediment
anent the arreftment, which only ftaied the payment ; which being removed, he
might lawfully pay the fame ; and the arrefter had only adtion competent againt
the cautioner. But in thefe cafes it is confiderable, that the party artefler may
be greatly eluded and prejudged, if an irrefponfal cautioner be received, and the
principal debtor being otherways non solvendo ;. feemg by our law. there is no fub-

fidiary adtion againft the judge or cletk who receives the caution..

February 21627 In an a&ion betwixt the Lo. Balmerino and L. Lochinvar;. |

the cafe thereof was, That-arreftment being made at the inftance of the Lo. Bal-

merino in the hands of the Lo. Burghlle and Den-miln, of fums of money ad-

debted by them to the L. Balfour in- Ireland, for fatisfying of a debt owing by
him to the purfuer; for loofing. of the which arreftment, Lochinvar having be:

come cautioner, and the debt bemg declared againft the L. Balfour, for thef

which the arreftment was laid" on.  Now by’ ‘this purfuit the Lo. Balmerino pur-
files Lochinvar,. es cautioner forefaid, for payment of the fums arrefted, as faid is, .
and loofed by his becoming cautioner.. ‘And.in this procefs the Lo. Burghlie and:
Den-miln are conveened:only for. their mtereﬁ nothmg being coneluded! againit:

them, but only that it might be tried, that the time of. the arreftment they were:

debtors.to the L. Balfour, and. ccnfequéntly that Lochinvar the cautionier fhould:
pay fo much as they. were then. owmg And. the L. Lochinvar allegzng, That this -

order could. not be. fuained againft him who was a-cautioner only, while the |

principal parties, in:whofe hands the-arreftment was laidon; were firft difcufled ;.
and that it were firft tried by ‘procefs that they were then debtors to the L. Bal.
four.. This allegeance was: repelled, and: this fame order of procefs fuftained,

without ‘any neceflity of: other precognition : or- procefs, or firft fentence againft
Balfour and: Den-miln, feeing in<this. fame procefs the purfuer was aftrited to-
prove, that. they were- debtors: the- time. of the arreftment to the L. Balfour,

which was found enough, albeit this. fummons craved. no-decreet to be given a-

gainft them-for that debt, but only agsinft Lioehinvar the cautioner; and found,.

that the faid.debt owing by them the - time of. the arrefment, might be proven -
cither by writ, or by the ocaths.of Burghlie or Den-miln ; albeit it twas alleged,.
that it-¢ould ndt'be proven by their oaths againft Lochinvar, but only by writ ;

for he-alleged,  That they might conftitute. themfelves debtors by their oaths, :,but-
not td uirden.hitty as'cautioner.;. which was repelled, in refpe& of his truft, by-
becoming cautioner ; and theré-was lefs danger inl -proving by: their folemn oaths, .
than if ‘they had granted 2 bond thereuponin writ, which they might more eafily -
have done (if fraud were intended) than to fwéag:by their oaths ; and the Lorpas
found, That Lochinvar copld be. decerned to pry no miore than the quaatityy,
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which upon £heir -oaths they fhould depone was then refting addebted, albeit
_more was arrefted.  And albeit fome were of the mind, that he fhould be holden
to pay the whole debt arrefied, {eeing the arreftment was loofed by his being
-cautioner; whereby he had undertaken the whole debt arrefted, and had fo in-
_gaged himfelf suo- facto therein, which was repelled by the Lorps, and found,
‘that in fuch cafes of loofing arreftments, the cautioners are only fubjeét to, and
/in hazard to - pay the fums truly owing at the time of the arreﬁments aibelt

greater fums be arrefted.
A&, Hafe,v Sluar? & Lermonth.  Alt. Nicolson, Aiton & ‘Bel.rbe.r. v Clerk, Hay.
- ' Fol. Dic. v. L. p. 6o.  Durie, p. 204. & 267.

R K Thev fame cafe is thus reported by, Spottifwood--

Sm ]AMES BALFOUR bemg addebted in 4ooo merks to my Lord Balmermo, my
Lord arrefted as much in my Lord Burley’ s and-, Mmhacl Balfour of Den-miln’s
hands, that they were owing to Sir- ]ames : ThlS arreﬁment was loofed by the
Laird of - Lochinvar, who acted, hlrnfelf caution - for the fame fums to -Balmerino ;
he afterwards purfued Lochmvar therefor, by way ,of a&tion to fee himfelf de-

~ cerned as cautioner forefaid, to pay the fame.—It was allegea’ by him, That this

being a fubfidiary action,. he behoved firft to have decreet’ againft them in whofe
hands he had” arrefted, that it mxght be known that they were duly owmg fo
mugch to Sir ]ames —Replied, That the - arreﬁmenb was-loofed, fo that he had no
further adtion againft them, but the cautioner became his debtor in all ¢o ips0 tem-
pore, that he had loofed the arreftment. ——Duplzed That he Wwas no more. obhged
but as law would. Tue Lorps found, That the: cautioner had place to pro-
pone any thing that they in whofe hands it was_arrefted mlght have done ; either
that it was paid to Sir James hefore the arreﬁment or that there was not fo much
owing in their hands: For they thought that there mlght be colluﬁon betwixt the
creditor and -his prmcxpal debtor or them i in whofe ‘hands, he had arreﬁed in pre-

judice of the cautioner.

. Spot;ti.rwood, (ARRESTMENT.) p. 16.

1661. 7ul_'y 4 . Rers of EDMONSTO\I agam:t the LAIRD of NIpDRIE.

Joun Boyp merchant in Edmburgh as aﬁignee conﬂ:ituted by the Laird of
Wolmet, to a decreet obtained at his inftance, againft Niddrie, for payment of
the fum of yoco merks, for which he gave bond to umquhile Wolmet for James
Reith 6f Edmonfton, his good-brother, as an afythment for the mutilation of the
Laird of Wolmet by Edmonfton, who cut off Wolmet’s left hand. Niddrie {uf-
pended on double poinding, called the faid John Boyd Jean Douglas, umquhile
Wolmet’s reli@; and-the faid . James Reith.—It was alleged for Niddrie and the





