No 3.

:If the lawful
iffue of the
_baftardat any
tinte fail,
their goods
become cadu-
ciary, and re-
turn to the
King as w#i-
mus heeres, |
with re{pe&
to fuch {ub-
jedls as were
eftablifhed in
their perfons;
and by t¥e
right of baf-"
tardy, with
refpeét to
fubjedts in
which they
died in the
ftate of ap-
parent heirs

tothe baftard,
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‘he were donatar to a rebel’s efcheat.

“BASTARD.

cee e T RR Sﬁottifwood reporté the fame cafe :
1629. " T#ly 16. )

- -Ro#zxr WatLace, donatar to the gift of baflardy of John Wallace, having

«obfained genéral declarator, purfued a fpecial of the baftard’s whole goods, and,
in pattitular,a of a bond of rooo merks, .addebted to the 4baﬁard.—-zﬂl€g€d for

N. Muir, another donatar; 1me, No procefs, but enly for the half of the baf.
tard’s goods, becaufe he had a wife unto whom belonged the half of the move-
ables by our laW.—Replz'cd, 'The whole appertained-to the donatar, ficklike as if
Tne Lorps found this allegeance rele-
vant, for tire ‘cafes were very unlike, as they thought.—eado, Aleged, The bond

.of 1000 merks could not fall under the general gift of baftardy, becaufe it was
‘heritable, and centained a provifion of annualrent, as well infeft as not infeft ;
‘and fo.thould have been gifted by prefentation, as in other heritages, or elfe by
a feveral gift which-the defender had obtained per expressum.— Replied, This bond

'behovve'd( to. fall under the general gift, becaufe there are only thefe two ways of

difponing of .a_baftard’s goods ; by gift and prefentation. As to the laft, the

King could not ‘@»gfep.t .this bond, becaufe there ‘had no infeftment followed

thereupon ;. and therefore it behoved te be included in the general gift of all the
‘baftard’s goods and gear. Lorps |
able, by payment of annualrent, fell under the general gift, in refpect there had
no fafine folowed thereupon. - ' - -

Tre Lorps found, That the bond, although herit.

 Spottiswood, (BasTarDpy.) p. 28.
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o ¢orff¢gﬁent€$bf the. ?’aifﬁl’e bfa }Baﬁzix‘a’s I’ﬂ‘ué.' :

Bl

1626,  Fuly 13. L. HaLERO 4gainst SOMERVEL.

A sasTarD marrying, and in marriage begetting a bairn, that bairn dying in-
teftate and unmarried, and having neither lawful brother nor fitter, nor children
begotten by that bairn in lawful marriage ; after the deceafe of that bairn, the
king will have right to the goods and gear of the father of that bairn fo deceaf.
ed without fucceflion, by virtue of the father’s baftardy ; but, under that bal.
gardy will kot be comprehended fo mach of the batard’s goods as might befal to
that deceafed bairn procréate in lawful ;maryriage by the baftard, as {aid is 5 Beis
ther will the donatary of the baftardy of the father extend to that legitim, which
pettiiis ¢ #he beirn, but only ko the eft of thre defont beftard’s goods ; and
not the'lefs ¥he king will have right alfo to the legitim, add whole goods. and
lands alfo pertaining té thiat lawful baimn, as whimts ares to that bawn ; but not,



BASTARD. T54d

by reafon of the baftardy of the father only : So that'in fuch ‘cafes of the King’s
fucceffion, there muft two things concur, viz. That the flock was a baftard, and
that the whole poflerity and iffue proceeding of that fock, albeit begotten in
lawful marriage, be deceafed ; for, as long as any lives’ begotten by the baftard
in a lawful marriage, the ng cannot be ultimus beres ; and where the lawful
defcent fails, there is no ether coHateral ‘or afcendant fuccefﬁon of the baﬂard

and fo the nght pertams to the ng ~
© - Rl Dic.v. 1. p. 2. Darz'e,p. 215.

© SECT. V.

In what Situations a Baftard enjoys fhe Power of Tefting.

{628 February 27 HAY agazmt BISHOP of Dumm.f

ANDu.w HAY, executor nommate to umquhxle Wllham Ha,y of Strolhe, and
having licence to pm’fuc, convenes the Bithop- of Dunkell,-as debtor to the faid
defunét. It was excepted by: -the faid ‘Bifhop, that the defuné was baftard, and
had no power to make a teftament, except he had been legitimate. To the
whilk it was answered, That the defender had no intereft to allege the fame, fee-
ing the defun& was not declared baftard, nor nae gift taken of his baftardy ; and
it were a dangerous prattice, if this fhould be objected againft every defun& and

thexr ‘eXecutors. -—--—THE Lonns repelled the excepnon. R
. » S Aucbmleck MS p 19

1628 Marcb 8. Mum and Tqusox agazmt KINCAID

Mum, and Thomfon, her tutor; contra Kincaid, Muir the pupxl and her faid
titor Adam’ ’I‘homfon, who was left tutor teftamentar, conjnnétly, by the pupll’s'
father, with Robert Kirncaid and. Alexander Heriot, whom the defun& nommated
conjunct-tutors to the purfuer his daughter ; the faid pupil and Adam, one of
the: tutors forefaid, pm'fue the ‘other-two, €ither to accept of the office, to the
effe@ the minor’s goods may be adminiftered, and purfuits moved’ againft her
debtors by them, or then to renounee the office ; and Alexander Heriot, eneof
* the tutors, compearing, -and renouncing the oﬁice, the -other, viz." Robert Kin-
eaid, compearing and contefling, that the minor-wag not Tawfully authonfed to
purfue this action, being only aflifted with one-of the three tutors conjuné’dy
given, who ought all to concur ; and this purfuit by the minor againft her own
tutors, oaght not to be fuftained durante tutela; at leaft fhe {hould be authonfed

VoL IV, L. .. - 8K
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No 8.
Found, that -
a baftard,
though not
legitimate,
may leave
tutors to his
children, who
are to {uc-
ceed.to his
effeéts, and
that he may
nominate
cither of
them execu-
tors,



