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IN the Earl of . Marr s actnon agamst my Lord Elphmston, after the defender
had _produced his incident, alleged for the pursuer, in the principal cause, No Ero-
cess in the incident against.the King’s Advocate, because the executions bear
him to be summoned where there was no warrant for the doing thereof, neither
in the act nor'}etters, without which the diligence cannot be'sustained. Replied,
The diligence would be siifficient, albeit the advocate were not summoned, seeing
be is a party compearing in the principal cause, but far more here where he has
summoned him; and were it alleged done without a warrant, that is the clerk’s
fault, and not the party’s. Duplied, That the advocate is a necessary party to be
summoned in the incident (as was found between my Lord Buccleugh and Yester,
No 123. p. 2242, voce Crration,) and therefore should have done with a war~
rant. ~ Tue Lorps’ found ‘tiie” e‘xceptron relevant, because‘no execution can ‘sub-

sist without a Warrant “and the fault was as' well in the defender’s procurators
(who should ‘have seen the acn ‘and letters mended before the forthtakmg
theteof) as in the'cletks, .

e Spottwtvaod (SUMivroNDs oF INcmENT DILIGENCE )b 174

1626. Na'vember 23 WATsoN‘dgaimt L‘OR’D HoLYROODHOUSE: -

IN the action: pursued by ]ames Watsorx agamst the Lord Holyroodhouse,
the Lorbs would not grant To the defénder 4t the second diligence for proving
an exception, a t,erﬁx uponrsixty days, to summon witnesses forth of the realm,
because, at the time of litisContestation, and assigning a day to- ‘prove his ex-
ception, the defender did mot protest for such diligence against witnesses, being’
forth of the realm; neither. would they: admit him to give his oath, that they
were. necessary witnesses, because he did it not at the beginning; neither

would they give him a commission for exammmg the witnesses out. of the .
realm; ‘albeit he offered, to bringibaek:the report theteof before the ending of

the diligences against the witnesses wnhm the realm.
Fol. Dic. v. 2. p 189 Spottuwood (SUMMO\:S of INc Dir.) p 174,
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1627 7anuaryzo ; DUNBAB. of Burghw aguzmg T:NANTS. |

IN an acnon of spmlzxe at the jnstance’ oF Robert Dunbar of Burgh,le agamst
the Tenan‘ts of Carse the LoxDs sustamed an n‘ic:dent dxllgence used at the de-
fender’s instance, for | provmg of 'dn’ exceptlon a&rmtted tb their probatxon, exe-
~ cuted \ipon 60 days agamst the défenders calléd therem ‘who were out of the

cou‘ntry‘,’ albe1t at the term of 11t1scontes‘tanon he protestcd not for an mcxdem;.
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