1778 ‘ BONA FIDE PAYMENT. ) Brer. 1.

1624.  Fuly 24. -
i DONATAR of Sik WiLuam Stuart’s Liferent against His Lapy’s Texants.
No 7
I

f\&(r:ibtﬂcdtiefin Stk WiLrLiam STUART, constable of Dumbarton bemgfrebel the donatar to

of payment his escheat puisues the teriants of eertain Iantls whereof “his wife was hferente.
gifsfz:g;?s‘ by a conjunct-fee granted to her by the L. of Lochnoreis, her first husband, for

%gi!;;urf}; bya payment of the farms of the lands oF that year wherein the said Sir William
rmer nus-
band. The died, seeing he died not while after the term of payment were both bypast of

tenants paid 7
Spoan d’ypa‘ that year acclaimed, and the same were claimed by the said donatar, as pertain-

thereafter, ing to the rebel jure mariti, and, being otving the time of his rebellion, to him.
who was in-

feft. This The defenders compearing, alleged, That they had made payment to the lady
was found his spouse, who was clad with the principal right, and that the rebel her hus-

bona fide pay-

ment as to band hath only right as husband, who' beinig dead beforé: payment  made; “they
them, when
pursued at the behoved to be. reputed in bona fide to haye paid_the same to their m*sness and

mstance of 2 ought ngt to pay the same again to any pletendmg right from, the husband, or
escheat. by his rebellion, which they could not know, that rebelhon beimg unknown, to
them ; and there bemg elght or nme years past smcesyne, _durmg the whxc h time
This c*{ceptlon was found relevant to hberate the tenants and aéhon was Treser-
ved to the donatar agamst the Lady, who - had recelved payment of the farms;
but the tena:nts always were ordamed to fuuush probatlon to the: donatar which
might venfy lawfully her recexpt of the same whenever the donatar should pur-

sue her therefor T L

A&. Burnet. Al ——. ¢ - Cletk, " Gibson..
‘ Fo’ ch o1, p 1. Durzr, 7 I4r

No 4. ,
An exception . o : o - .
agamstf 1627. February 13. - E. LiNLITHGOW against MENZIES.,
spuilzie of

:f,?d;;é};ﬁ“ Ix an adtion of spullzle of teinds by the E. of Linlithgow against Menzies of

2;‘5‘ d*’;:;l t‘geir Culterawis, the Lorps found an exception relevant to elide the spuilzie propon-
ihe minister,  ed, upon payment made by the defender, at command of the Chamberlain, to

ﬁ’;ﬂ:gf}r the pursuer, to the minister of the parish, of the old duty, the year libelled,

order of the  which was in use to be paid to the same minister, for the same teinds, the years
pursuer's rac-
tor,sustained; preceding, at command of this same Chamberlain, he being still Chamberlain,

aithough, the same year libelled ; which was found relevant, notwithstanding that the pur-

Deen an inhi-  syer replied upon an inhibition, executed the year immediately preceding this
t-

c:inzohr::e;:acru year libelled ; and which, he dlleged did interrupt the alleged use of payment;

:’:‘i?d;"gn;t notwithstanding whereof the exception was found relevant, seeing there was no
‘was
renewed for  inhibition executed this year controverted ; neither was it found necessary to the

'E}il:p};::r n excipient to allege, that the Chambexlain had warrant from the- pursuer to ap-
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pomt the’ sald Paymem of that it was made of the pursuer’s allowance ; for the  No 4.
pursuer replied, That without that were alleged, it could not be sustamed that
the Chamberlain might more prejudge his master in a spuilzie, than he mlght
prejudge his master’s warning, by skceiving of duty after the same, without the
master’s allowance, which was repelled, and the exception sustained uf supra.
‘A&, Stewart. Alt. ——. Clerk, Gibson.
' : Fol. Dic. v. 1. p. 112. * Durie, p. 271..

16¢7' ‘December'xg HEPBURN against TENANTS of FAIRNIFLAT. No «z.
’ -+ A spuilzie of
IN a spmlzge of temds hy Hepburn contra 'The Tenants of Fairniflat, the t;_inds‘w’as' )
'Lords found an exception. proponed for the tenants, relevant to hberate them,_ ‘;;S:gh‘;’;}“”
founded wpon payment made by them to their master, viz. Robert nghton of - fc’g;’:t‘;éd T
the same teinds of the crop libelled, who had right thereto before the . pursuer’s, they ha’d‘pafe,
- right; which payment was sustained for the said tenants, albeit the pursuer re- ::a;?c";,r 3::

plied, That this payment could not be sustained to. lxherate them, seeing their was };erxtc:irof

master’s right. could not so much as defend himself, if he would compear and Tlljl.;g x::sn;

allege,- and so cannot defénd them:; for he would nefer, as he presently refers, to Jf%l:n;iaé:zm’. .

his oath simpliciter, .that his right is antedated, and.so could not prefer_him to notwithstand-

the pursuer ; likeas the master-being- .admitted for his‘interest,; in this same!pro-- i]“;{':x{;f,: r:)fm

cess, and proponing this defenee to liberate the tenants, the Lorps had found. those teinds

served and

the said reply, upon the antedating of his right; relevant, . which being so onge. iutimated to

found against himself, his passing: from his interest; and’ now proponing, it, for. them.

the tenants, cannot make: it more. relevant for them, to. elide the jndgmen;t, where.

the miaster had once compeated, .and now will pass'from ‘hisv interest, and pro- ,

pone it only in the name of the'tenants ; and that they must be:found in dong. .

fide to pay their own master, who was heritor of the lands, for the teinds Whereqf

this spuilzie was pursued, and whe had paid to him a certain: duty promngcuously

for steck and teind together:. Likeas the pursiter replied, They. could not: ba

found ini bona fide to have paid, seeing, before their payment, the pursuer- had

served inhibition upen the same teinds ; which inhibition was intimated to them

Jparticularly ; after which they must be reputed to have paid mala Sids, even as

if they had ‘paid after arrestment ; ‘and so:lre replied, That the,y_pmd,a,fter inhi-

bition ;exgcutediparticularly against themselves; and to one who had not a right,

but antedated, and which was already found in the process against their master;

so the exception should be repelted s #Wob#ithstanding whereof the exception was

sustained,-and the payment mde after the inhibition found to be bona fide, be-

ing made to their master, who was heritor of the ground albeit they neveér S SRy

1&@6&3 thdvhB/was: their masterof: any- preceding year, or that. they had paid. him o &

theidutyook ary other year before the year libelled, either. for stock or teinds; ‘3 ot
. but ohly-zhae theyhad paud to him a certain duty for land and . teind the year

listlled; peorhiscaiously, as they had -done:’divers years before. to Graham of o

Fairniflat, their master, from whom this defender had..acquired the nght to thc R
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