No 2.
Collation
takes place
only among
brothers and
sisters, and
not when
they compete
with the re-
liet.

3366 COLLATION,

16249.  February 25. Ross against KeLLIE,

Janzr Ross, daughter to Archibald Ross, baxter in Edinburgh, pursues Ma-
rion Kelly, relict of the said-Archibald, -as executnx and universal legatrix left
by him, to make payment to him of her bairns-part of gear, viz. the third of
the whole gear contained in the defunct’s testament confirmed, seeing she was
the only bairn of the said umquhile Archibald her father; in this process the
Lorps sustained the pursuer’s action, for her third part of the saids goods con-
firmed, albeit the defender had confirmed the testament wherein the goods was
rarted, only by a twofold division, viz. betwixt the relict for her own half, and
the defunct’s halt'; and found, that albeit this testament so authorxzed w1th
this division done by a ]udge was a ‘décreet, which was alleged could not be
taken atay by this manner of process ‘without reductlon yet that the pursuer
needed not to reduce, bur the pursult might come in hoc ordine without reduc-
tion, seeing she was not called to the conhrmdtlon and also found that albeit
the pursuer was mar ried by the defunct her father, in his own time, and tocher-
ed by him, yet thereby she’ was rot secluded from the legltlm portion, which
fell’ to hér by "her father’s decease, the samie not belng dlscharged the time of her
contract and tochering ; for albeit that might have been a cause to have debarred
her from her legltlm as thereby bemg forisfamiliate, if there had been any more
bairns unprovided, yet there being no bairis but herself, it was found no cause
to exclude her from that portion against the relict, but that the testament ought
to have a three-fold division ; neither was it found, that the pursuer ought to
offer, and give in the tocher received, with the rest of the goods confirmed, to
be divided therewith; but it being alleged, that the goods confirmed were ex-
hausted by decreets, obtained by the defunct’s creditors. . This allegeance was
sustained, to exclude the third, so far as the debts should defalk but it is here
to be considered, that the special reason of this division was, because the pur-
suer’s contract of marriage, Whereby the father had given her 4 tocher, bore,
¢ That the father gave that sum to her, for satisfying her of her right, which
¢ she had to her mother’s goods, the first wife of her father, to whom he ac-
¢ knowledged, that she was executux And so the tocher was not given ex

patrzmomo patrz:
Act, Nicolson & Lawtic, . Alt. Stuart & Mowat. Clerk, Hay.
Durie, p. 282.

*.* Spottiswood reports the same case : .

IN the action betwixt Ross and Lilly, the one being her father’s only child,
pursued the other that was relict for the dead’s third, and her own likeyise.
Alleged, The testament was divided only in two parts, likeas it could not be
otherwise, because the pursuer was tochered in her father’s time, and so foris-
familiate. It was found, That notwithstanding of the tochering, she had not
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renounced the benefit of her 1eg1t1m, thch was due unto her after her father’s No 3.
decease, .especially there being no other child. And where it was alleged that o
she behoved then to confer, it was thought that collation should only be among

brethren or sisters, and not betwixt these ‘parties.
Fol. Dic. v. 1. p. 149. Spottufwaod p- 133

1631. February 19. ~C0RS‘ANV against CORSAN.
‘ No 4.
Tais cause being mentioned the gth of February. 1631*, and it being fur- Collation

ther alleged by the defender, That the pursuer, by virtue of the clause libel- Pt‘?“ W}‘l‘i‘;')'.‘:
1t is prohibit.

led in the contract}, would have right to no more, but to her part of the dead’s  ed; as, for ex-
part of his goods and gear, and could not acclaim a portion natural thereof, :“;ﬂ}férj"i“:“
with these two daughters defenders ; for albeit by that contract, she might have  bis daughter’s
right to her equal part of all, both for bairns-part, and for the dead’s part, with ;?;tf,zcgte?fbe_
her two sisters named in that contract, now deceased, yet that might lawfully sidesher
have holden, where both she and these two sisters were all forisfamiliate, before thisprovision,

this-contract ; but it is not alike, for these two defenders who are begotten ;‘h;ﬁfﬁ f,};f,c '
since, and have received no part of their father’s goods, and who want their an equal pro-
portion natural, so that of reason they ought to have their portion natural, as Eﬁﬁﬁ?’;ﬁfhis "

the pursuer got, and as the two-defutret sisters'got ; and after that, the pursuer poomvith .
might be partner of the rest; otherwise if she acclaimed to be portioner of all  dren”
the defunct’s goods, she ought to confer with the defenders, that portion she
got from her father before.. This allegeance was repelled, and the Lorps found,
that the pursuer ouglit to have her equal part of the defunct’s goods, with
these defenders, without any collation of that which she received before, to which
- the LORDS found that she could not be compelled.

' Fol. Dic. v. 1. p. 149. Durie, p. 573.
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1663 Fcbruary 18 DUMEA.RJ of Hemprigs again.rt Lapy Frazer. No ;.
An only child

being forisfa-
MY Lady Frazer, bemg first married to Sir ]ohn Sinclair of Dumbeath, next I:l‘l'l‘agtc";if a

to the Lord Arbuthnot, ‘and last to the Lord Frazer, Dumbar of Hempngs as marriage, and
executor confirmed to Dumbeath, pursues her, and the Lord Frazer her husband, i’::ﬁ';rg’ gon?

for his interest, for delivery, or payment of the moveables of Dumbeath, 1ntromlt-' oot bearing

i . - . in satisfac-
ted with by her. It was answered, That she had right to the half of Dumbeath’s « uo; of chil-
. . . « . . . ¢ dren’s .
moveables, as his relict, and her intromission was within that half. It was re- ., part,” was

plied, That she had only right to a third ; because Dumbeath had a bairn of the found not-

withstandi
former marriage, who survived him, and so the executry must be imparted. It ol:hgsesr:comg
collate that

* The case alluded to is, M‘Millan, &c. against Corsans, Durie, p. 566., voce Provisions To

Heirs AND CHILDREN. ’
4+ The terms of the contract are stated on the margin above.



