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by reafon of the baftardy of the father only : So that'in fuch ‘cafes of the King’s
fucceffion, there muft two things concur, viz. That the flock was a baftard, and
that the whole poflerity and iffue proceeding of that fock, albeit begotten in
lawful marriage, be deceafed ; for, as long as any lives’ begotten by the baftard
in a lawful marriage, the ng cannot be ultimus beres ; and where the lawful
defcent fails, there is no ether coHateral ‘or afcendant fuccefﬁon of the baﬂard

and fo the nght pertams to the ng ~
© - Rl Dic.v. 1. p. 2. Darz'e,p. 215.

© SECT. V.

In what Situations a Baftard enjoys fhe Power of Tefting.

{628 February 27 HAY agazmt BISHOP of Dumm.f

ANDu.w HAY, executor nommate to umquhxle Wllham Ha,y of Strolhe, and
having licence to pm’fuc, convenes the Bithop- of Dunkell,-as debtor to the faid
defunét. It was excepted by: -the faid ‘Bifhop, that the defuné was baftard, and
had no power to make a teftament, except he had been legitimate. To the
whilk it was answered, That the defender had no intereft to allege the fame, fee-
ing the defun& was not declared baftard, nor nae gift taken of his baftardy ; and
it were a dangerous prattice, if this fhould be objected againft every defun& and

thexr ‘eXecutors. -—--—THE Lonns repelled the excepnon. R
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1628 Marcb 8. Mum and Tqusox agazmt KINCAID

Mum, and Thomfon, her tutor; contra Kincaid, Muir the pupxl and her faid
titor Adam’ ’I‘homfon, who was left tutor teftamentar, conjnnétly, by the pupll’s'
father, with Robert Kirncaid and. Alexander Heriot, whom the defun& nommated
conjunct-tutors to the purfuer his daughter ; the faid pupil and Adam, one of
the: tutors forefaid, pm'fue the ‘other-two, €ither to accept of the office, to the
effe@ the minor’s goods may be adminiftered, and purfuits moved’ againft her
debtors by them, or then to renounee the office ; and Alexander Heriot, eneof
* the tutors, compearing, -and renouncing the oﬁice, the -other, viz." Robert Kin-
eaid, compearing and contefling, that the minor-wag not Tawfully authonfed to
purfue this action, being only aflifted with one-of the three tutors conjuné’dy
given, who ought all to concur ; and this purfuit by the minor againft her own
tutors, oaght not to be fuftained durante tutela; at leaft fhe {hould be authonfed
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No 8.
Found, that -
a baftard,
though not
legitimate,
may leave
tutors to his
children, who
are to {uc-
ceed.to his
effeéts, and
that he may
nominate
cither of
them execu-
tors,



