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If a baftard
obtain from
the King,
power of
tefting, the
legatary will
be preferable
to the dona-
tary of baf
saidy.
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with other cusatoss ad hane ktem ;. and fusther, he. alkged, That the. defundt
died a baftard, not legitimate, and fo had na power to make a teflament: 5 like.
as Robert-Kincaid .has obtaingd from the King a tytory dstive. Bath thefe alle-
Beances were repelled, and the puriuit fuﬁahlqd,‘gt; the pupil’s infance authorif-
ed with ane, without neceffity of autharifiag by anmy opher <oncourfe, or new
giving of curators; and it was found, albeit the defund was a baftard, and not
legitimate, he might leave tutors to his bairns, ;gotten by him in lawfal-marsiage,
and who were to fucceed to his means, and whom he might nominate executors;
notwithitanding that the defender alleged, that a baftard not legitimate, albeit
having bairns gotten by him in lawful marriage, had not testamenti Jactionem
and that if he nominated his bairns executors to him, yet their fucceflion, and
eoming to his means, would not be ratigne testamenti, but ratione sanguinis, which-
was repelled ; for if the baftard had more bairns gotten in marriage than one, and.
if he fhould make one of them his executer, that bajrn, Deminate exegutor, would:
have right only to that which behoved to come fo. him, jure et ‘mtz'a*né't"c’.rzamerzti,_
&l non jure sanguinis ; for boc jure sanguinis, they would' all fucceed alike, and-
not he alone, who was nominate exedutor.. : S o ;

But here it is to be alfo remembered, that there was. no. declarator upon the-
defunéV’s baftarly.  See SoLipum et PrO RATA, ‘¢ TuTor and Poerr. -~
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1629. Fuly 7o - W ALiAd;, against Muir:.

IN a {pecial declarator of baftardy, it was found; That the relid of the bagard:
had good right to the equal half of the baftard’s goods; defired to be. declared ;
and that the donatar had not right to the whole goods, but only. to the other half-
thereof " Alfo the baftard having testamenti factionem, by grant from. the King,.
and having made a teftament in vyrit, and.h&ving‘t‘hereafter left:a legacy of 200
merks to his wife, whereby fhe claimed right to that part, at leaft to oo pound
thereof, whereunto.the retrenched the faid legacy.:. It was found, That the leay-.
ing of this legacy, after he had made teltament, might. be proven by witneffes,
albeit the legacy was of a greater quantity, feeing it was reftrited-to 100 -Poﬁ ads.
by the legatar. Sce No 5. p. 1344 . o T

Fuly 9- 1629. Inthis action, mentioned 7th July-1629, it was found, that an
heritable bond.bearing annualrent, made by the. debtor to the baftard, . came. un-
der the general gift of the faid baftard’s gift of baktardy, . gifted to the donatar ;
and that there was no necellity that the bond, .or fuch others of.the Like nature,
fhould be gifted by anyparticular.gift of the fame i {pecial ; likeas another do.
natar who had a fpecial gift of that heritable ‘bond, whereupon that declarator
was fought by this general donatar, -afier general declarator obtained and decerq.
ed, upon the faid gift of before, compearing and. alleging, that he only fhould
be preferred to that heritable bond by virtye of his gift thereof ; this allegeance
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wias vepelted; and ‘this. hevitable Bond, and fuch others {whereupon no afine
followed) .wasifourd might e pified by fuch ‘general gifts, without neceffity to
-expigfathe fime fpecially thevein; and forby: this decifion, & would feem that an
heritable bond {heuld likewifs fall wader fimipl oicheat by Horing, as- it is found
Bere by baftardy. See'Girrof Bastarpy. - S o

\ Clerk, Gibsons : , , ,
Lo R Dives ooy Bk pasy O s

b

wh, Juneas

RS ‘ STy ol R L. ' .
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UnmquiiLe THoMAs BRUNTFIELD being a baftard, and having no near relations,
did nominate John Craw his executor, and left feveral legacies to public ufes, and

fpecially for building a ftone bridgeoVerthe Water of Blacader, the fum of 4000
merks ; and fays, That Blacader was owing him 5000 merks, which he appointed

to pay George Gopon, and to huild the hridge ;. and: he appointed the Earl of

Hume and others to fee the fame performed ; and after feveral other legacies, by
the laft words in. the ‘teflament, he. dsdves -what -could.be.{parad after. the ex-
pences of his_ fumerals, to his gnecutor:; Who built the bridge without advice
of the pverfeers; whereupon the Jufices of (Peace in that thite, appointed fome
of their number; to.purfue the ‘execubpr for'pay ment: of| thefuperplus of the 4o0%
' mcrks, over .and : above ﬁﬁh&ﬁ:‘:ﬁ?&*ﬁﬁh’bﬂ';mjz ‘the-: bridge, which was but ¢c00
wigrks, ‘1o hegemployad for the lke end,ivis. foir.the hnilding of ‘anéther bridge:

—The defendar elleged: abfolvitor; be-having fulfilled tthe defuné’s:will in build~
ing the bridge; and what -could ‘be fpived of the -eftate; was deft to himfelf;

neither was: 4aoo  merks. left- gemerslly td, pious ufes, but-te butld: this bridge ;
which being dome, ;na pecty Bad intevedd: torpurfdefor-dny further, the - defunll's
intention, being only the bridge s and wbipart of hik eftate conld: be-interverted or
applied: without- his- will; more- than; Herfriotls ok tification  for an helfpital of fs
many: ppor boys might have heen interverted: to @ Bétter ufe, or reftricted to their
neceflity ; and there is mothing more neligioufly 'obferved than the wills of dex
fun@&s, by all civil nations ; the ‘intervention or firetching whereof, would dif-
courage all fuch good works ; and ‘therefore; though' the purfuit be favourable,

there i no law, fox it,. nor bave the ponfuersany intereft in it. 24, The defens

der i3 net only execwtdr, but is donatar to the batdrdy of the defimé, who ha.

ving no-children, could neither teft mor.degate;i—The pusfwer ansavered, That -

this legacy being for a public ufe, was adis popederis, molt proper for the juflices
of Peace, who have the:charge of bridgev; and-asito the legacy itfelf,  ® is clear,
not .to_be fimply for the boilding of 2 bridge, but yoso merks for buiding-of it,
which ought to. iave been all employped on the bridge; o tiave made it fair ; but
* the defonden, without any advice ‘of the ovetfoers, hath made it fight; nod i¢
| ' B 8§K2 2
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A baftard hae
ving no law-
ful iffue, has
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tefting ; and
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nominate exX«
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