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An infeftment
standing for
40 years, clad
with posses.
sion for seve-
ral years past,
was found
sufficient to
exclude de.
clarator of
non-entry,
though it was
sought with
respect to
another vassal
with whom
the possessor
did not con-
nect.

An infeft-
ment granted
by the King
with zoveda-
mus, and clad
with 15 years
possession,
was found
sufficient to
defend against
a declarator
of non-entry,
whether prior
or subsequent
to said infeft-
ment, though
pursued on
the non-entry
of a different-
vassal, whese
right to the
lands was pre-
ferable to that
of the exci~
pient’s au-
thor, without
prejudice to
the pursuer to
insist in a re-
duction of the
£xcipient’s
right, or in
mails and
dutiess
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cannot purge the non-entry of the lands, whereunto he is apparent heir; since.
the decease of his predecessors, by whose right he intends to reduce the said
infeftment, whereby he alleges the lands to be full. The LORDS’ repelled the.
allegeance, as not competent to the defender to propone to defend upen ano-

ther man’s right.
, The like was decided by interlocutor in the declarator pursued by Sic Mungo

‘Murray, master of Stormont, denatar. to_ the non-entry of Athole, against .the

pretended Heutor of Athol, 235th ]une 1629, infra. .
ducbinleck, MS. p. 138,

’

1629. Fune 23. MuRRAY ggainst L. INCHMARTINE.

Inan action of non-entry of the earldom of Athol, an infeftment of the
lands standing by the spacé of 40 years, and clad with present possession, and
diverse years preceding, was found sufficient to purge all non-entry, albeit the
non-entry was not sought for the fault of non-entring of any of the predeces-
sors of those, whose rights were alleged to make the lands full, but was sought
upon-another ground to wit, for the non-entry of an heir to another vassal who
died infeft in the lands, and from the which vassal the excipient’s rights flowed
not, but were distinct rights flowing from several authors and different persons;
likeas it was-declared, that the non-entry was not sought, but so far as concern-

" ed that right to the lands, which subsisted in the person of him, by whose de-

cease it was gifted, and whereby he craved the same, which had no contingen-
cy with that right, whereby the lands were alleged to be full, and when special
declarator should be sought, then that right would be entire, and might be used ;
notwithstanding whereof the said allegeance of the’ lands being full 40 years
together, and possession had conform thereto, was sustained to pm ge whatsoe-
ver non-entry, albeit craved from another cause, so long as these infeftments,
whereby the lands were full, stood in their own strength unreduced; but the
exception was repelled and found not relevant, seemg the defender could not
allege that these infeftments were clad with possession, without which possession
conform to the right, the same was not found to purge the non-entry, and to

-make the lands full, against the non-entry falling by the decease of a vassal,

who by virtue of his right was in continual possession, and who the time of his de--
cease was vassal, and an actual possessor, whereby the donatar to the non-entry
claimed to be in the place of the vassal possessing ; and it bemg also alleged, That
the non-entry could not be sought by decease of that vassal, by whose decease
i't was craved, seeing in the principal right made to his predecessors of the lands-
libeiled, it was provided, that failzing of heirs-male to be gotten of the receiv-
er of the infefiment his body, the lands should pertain to the King, and the
last deceasing having no heirs-male, the King came in the right thereof, who
by reason of his Crown, needed not, nor carnot be seised, and which as a sasine
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must purge the nonsentry ; “this exception was sustained to purge the non-
.entry, albeit the proponer deduced no right from the King in his person to the

1and, and albeit the pursursuer replied, That though the King had a potential

right by that provision, whereby he might claim the right to the land, yet it
was in his own will to claim that right, which he claimed not, but by the con-
trary he had repudiated the same, by giving the non-entry to the pursuer, and
never acclaiming right to the land by that provision, nor yet possession sinsyne

by the space of -50 years since the vassal’s decease ; likeas the ng s advocate

-~ assisted the non-entry, whereby he being the ng s officer, having special in-

terest, and not claiming apy-right for the King but-the non-entry, no other -
could obtrude that right ; notwnthstandmg of Wthh answer the exception was

.sustained, and the regly not respected. o E
© Act. Adwcatm, Ntcal.ron & iton, ) Alt. Slua'r}/."; " Clerk, Gibmn.'

In thlS same above writtem cause of the non- entry of Athol an exception

was sustained to purge all. non-entry for other:lands, than the former lands -

whereof he was possessor, by whose decease the non-entry was sought, founded
“upon the excipient’s own infeftment of the lands libelled, granted in anno 1614, by
the King, and continual possession since the date thereof; for that mfeftment
~and possession yet. continuing, was found enough to:take away all non-entry,
so long as the same stood unreduced, the lands'being. {hereby full, and the
Klng having a vassal, which vassal was in actual Possessvon, and which right
and possession would have defeided the excipieiit against a removing, or @ pur-
suit for mails and duties, and far ‘more ought to defend against the non-entry»
so long as it stood ; albeit the pursuer replied, That; that infeftment could not
take away the non-entry, which was gifted, and’ dependcd upon the nght of

another vassal than the excipient’s author ; and also though he replzed That the-

said wassal, by whose deccase the non-eatry was gifted, was: infeft in the lands
before the excipient’s author’s right; yet the exceptlon was sustained, to purge
all non entry falling by whatsomever cause, since the date- thereof, so-long as
it stood, being clad with present, and 15 years possession preceding ; and so in this
case, a‘right with 15 years possession was sustained, to purge all subsequent
non-entry, falling by the decease of any other vassal or any cause, after the
date thereof ; and it was also sustained, to purge all precedmg non-entry, be-
fore the date thereof, because in that infeftment, the King had disponed the
lands excepted on with an express clause de movo damus, dispensing with al}
preceding non-éntries and other faults, whereby all non-entry preceding the
same was taken dway, there bcmg no donatar thereto before his infeftmeént ;

“and thlS was found to take away this non-entry, gifted since the date of his in~
- feftment ; and in respect of the foresaid exception, whereby the declarator was

chded ‘as said is, the Lorps declared, that this gift and action intented, and
so elided, should be as effectual to the pursuer to reduce that infeftment, where-

upon the exception is founded, or otherwise to pursue removing, or for the
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mails and duties of the said lands, as if the said general dcclarator had taken
effect ; the admitting of which exception in this action, should not be dero-
gatory to him therein, without prejudice always to this excipient, of all his de-
fences agamst these pursuits, whereby he may mamtam his said rights, and elide
these pursuits, prout de yure. ~

: Ful. Dic. v, 2. p. 7. .Duh'e, 2. 449..

® ¥ Spottiswood’é report of this case is No 13. p. 7789, voce Jus TerTIL.

*.% Auchinleck reports this case:

AN infeftment granted by the King, of certain lands to a person who by vir-
tue of his infeftment apprehended possession, doth exclude all donatars seek-
ing declarator of non-entry of all these lands; but notwithstanding that the do-
natar is debarred from a declarator, yet, by virtue of his gift, he will have ac-.

tion and interest to reduce the mfeftment clad with possession prout de jure.

Aucbinleck, MS. p. 139.

Whether in an infeftment 4 me, the lands be in non-entry before confirma-
tion ;—See CONFIRMATION. '

Three consecutive sasines liberate from bygone non-entries ;—Se¢ PrEsuMP~
TION. :

~

Whether the lands fall in non-entry by the death of the adjudger or his
~ debtor ;=—See VassaL.

Implied discharge of non-entries s—See IMPLIED DIsCHARGE.
\Non-entrya, whether. Zlebitum fundi. j=—=See PERsoﬁAL aND Rear.
- Non-entry requires declarator ;—See DECLARATOR. .

See GIrT of NON-ENTRY.

See APPENDIX, .



