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No 190. - confirmed. to the defunct, in respect whereof; albeit the said testament was
.confirmed posticaptam litem,; and after expiring of a year, and much more after
‘the deﬁunct s decease, yet seeirig it was a testament festamentar, .made by the
defunct’s own riomination,: ‘of Ramsay his relict, to be his executrix, and that -
she was also called in this same- process, whereby .the pursuer’s action would
proceed agamst her ; therefore, the Lorps found; no process against the other
‘party, who tas called as: mta:omvter, seemg he was-liable to the executor,and
. Hle executor to the ‘creditor. - v »

\ Act Ru.r.r[ Coee ’vAlt."‘.':; "
Fol. Dic. v. 2. p. 45 Durz'c, b 541

x, * In thls case a conjunct mtmmltter called in the process, was assoilzied
from vmous intromission, and -foundwialy.accountable to the executor testamen-
tary ; but, in other cases, where such indulgence is not given, a confirmation
after year and day will be'no ‘defence against’ a process already commenced ;
and this was, in the case of Cochran agamst Sturgeon, 2oth March 1624, \No
146, p. 9825. s0 strictly taken, that 3 confirmation, after year and day, was
pot sustained, being. postersor to the ;xccutlon of the summons, though before

the day of compearance. » ‘ E .
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1630. November 26, FULLERTON against KENNEDY.
No 197. x I o
Declarator  Oxe Kennedy, relict of Dalrymple of Stairs, being convenéd as intromissa-
PO , . o ,
npon 2 de- trix with her husband’s goods, to hear her husband’s obligation granted to the

:ge;;;o(;kt:i[)n- pursuer, upon a certain sum registrated Joc’ nomine against her; the Lorps
suit at the it found, that she, as intromissatrix, was not holden to pay the same, in respect
stance of any that her husband died rebel, and his escheat was glﬂcd and declared at the

creditor a-

gamst avi-  instance of Kennedy donatar thereto, to whom she was countable for her in-
1 intrg=

,;?{’t'c.;“;s"‘suf_ tromission ; which exception was found relevant albeit it was replied, That her
ficient to omission going along before

purge the ia- intr ‘going g the grantmg of the gift of eschcat and declara-

tromission tor, that preceding vitious intromission could not be purged by the subsequent
;;‘;g‘t‘s";geve taking of the gift of escheat, specially seeing her own brother is donatar there-
ables, to, and that she has ever kept the possession 'since her husband’s decease, and
was never unqulctcd by the donatar ; ; which rcply was net respected for the

Lorps found, that the donatar would be preferred to the creditor, ‘and that the

r:lict would be countable to the donatar ; and respected not the conjunction of

" the relict with the donatar, seeing the relict might have taken the escheat to

herself proprio nomine, her husband being dead ; seeing a stranger might have

done it, and so might she to her own use; and as there could not a testament

be confirmed valiably of the rebel’s, whereby his gear might be claimed, either
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by the relict’s baxrn& or executors, m respect of the s8id rebelhen,« no more can

the mtromlssatrlx be hable fer the gear té any but:to the.donatar. " .
' “ Fol. chv2p46 .Dym,p-gqcé.

. N:-being addebxed 1o Mr Davxd Fullerton ina. eerggm sgg;h Mr Dav:d in-
tented an action of ragistration: of the same sum againgt Kennedy, relict of the
said N his debtot; as intvomissatrix with, her husband’s goods. Alleged, She

* W Spotnswood reports thzs case Z

AN

could not be convened as; mtromwsatrm, because her husband died at the horn

ged hct of her mtrormssxenu ;,50 that gh& vgas countable to no othe.r
That she ‘had mtromxt;ted ‘before .the _gift, whlch 1ntromlsslon of Hers bem-g}

,,,,,,

onee vitious, could not be purged; by the sub.sequent gxft and discharge ; likeas

the grft was taken by the. defender s brother, and so.in, eﬂ"ect to herse}f —THE -
- Lorbs ﬁ)und the exception: télevant, and. that the glonata:: s dlseharge purged,
her. mtr@mrssxoﬂ although-prior jdikeas, they regarded not, that the glft was
given to the defender’s brother,, {6y, they -thought she; npgltt haye taken it her—»
self; and: that it would have wrought a liberation to her as well as if a strang’er'

had got it.

The same found bethXt Wllham Mudle and James Hay of Tourland 2gth-

| November 1633.

Spotmwood (ESCHEAT and LIFERIZNT) p 104

%, * Similar decisicn$ were: promounced 27th January 1636, Straiton- agamst
Chlrnsxde -No 17. p. 5395 5 1eth ‘June 1674, - Lady - Spencerﬁeld agdinst

Hamilton, No 97 p. 9762 5 16&?1 December 1674, Diutmmend ‘against- Meri-

ames,PNo 182 p 9859

" 1632.

“March 28.
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MaxweLL ggginst La, STANLIE..

T R O e <.

Tue relict of L. Stanlxe bemg convened_ by Margaret Maxwell, cne of his

,,,,,

daughters, as mtromxssatrlx with ‘her husband's" god‘és to pay some debt to
her; and the rehct allcgmg, That one of the defun®’s sons was executor con-
firmed, and who ought to be answ‘erable to the- credxtéfs -#nd who had fgund
responsal cautAon at the conﬁrmaftxon of” the teStament; aiid the pumuer reply-
"ing upon the def‘enﬁe?s fremd‘ in conﬁrmmg of"
self was nommated eXe’e\fﬁix by the ﬂeﬁiné&%‘ Self 5 ﬁke@% shse intromitted with
“her husband’s goods before she’ conﬁr‘med ihier mmtfr ‘g also,. she hath intro-
mxtted with many other pafnculars (Whereon the - pursuer ‘condesctnded) e~

side” and-attour the goods confirmed, whereby she was in dole, and-so ought to,

CINTTIOR, especrally seeing’ hett

Rﬁplqed »
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No 198.
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