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" to be good, noththstandmg of the reason libelled, founded upon the said nul-

- lity, inrespect of the tenor of the said act of Parhament but the Blshop de-

sn'ed to be further heard herein.
Clcrk, Hay. - :
Durie, p. 585.

1635 : Mdréb 9. Mr WQLTxR WHITEFORD agasz Sir JAMi:s CLELAND

" MR WarLTER Wm'rnroxn bcmg presented by the’ ng to the Sub- deanry of -

Glasgow, together with the kirks of Calder and Monkland, that were parts of
the Sub-deanry, sought letters conform. Alleged by Sir James’ Cleland, No
letters conform upon the kirks of -Calder ‘and Monkland ; because he and his

., author, the Earl of Ha.ddmgton were infeft in the patronage of the said ‘two'

Kirks, by two public infefiments, to which Mr Patrick Walkingshaw, Sub-dean
for the time, consented ; .and so his infefiment, berng conform to the 172d act

of Parhament 1593, is vahd Replied, That ought to be repelled because,
~ the act 1593 is only extended to the patronage of kirks pertaining to the King ;-

but the King was not patron of these.two krrks, but of the Sub- deanry, where-

of these kirks are parts and pertinents ; and as the King could not have pre-

- sented persons to these kirks, except they had been first dismembered from the
Sub-deanry, and erected in several patronages, no more can he by infeftment
dispone the patronages of them, except they had been dxsmembere& from the
Sub-deanry, - which they never - were. Duplzed These kirks needed not to

have been, dismembered from the Sub-deanry ; because, the time of infeftment

-given'to the defender’s author, they were the whole Sub-deanry, the temporal-
ity being annexed to the Crown, and the sp1r1tuality consisting of these kirks
allenarly Trzplzed These kirks were not then -the whole® Sub- deanry, but
parts thereof, because the Sub- deanry is a title and dxgmty of .the Chapter,

- distinct from these kirks, which remained at. that ttme unsuppressed other-

wise it could never have revived, except it had heen of new erected ; but in

1617, the temporalxty is restored ‘to_the Chapters Wthh xmporteth that the -

Chapters wexre then standing unextmgmshed ~Tug Lorps repelled the excep-
tion, and granted letters conform to these two krrks, as Well as to the Sub-
deanry. -~ v v

- -Spqttuwaod, (EATRQNATUS,\ e.) p. 227.

kX Dume reports this ¢ case. ,

Mr WarTer erm‘oan bemg provided, by the ng s presentatxon, to the
benefice of the Sub- deanry of Glasgow and secking letters conform thereto,
‘and to be answered of the fruits of the benefice, and specxally of “the frurts ef,~
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the erks of Calder and Monkland which were the only two kirks, and the

. sole patrimony of the benefice,, except som¢ few lands, feued for a small duty,

whereof there was no benefit ; 3. compeared Sir James Cleland, and allfged That
this presentatxon by the, King could not he sustained as a right, whereupop
letters conform should be granted for the fruits of these two kirks; because,
the right of presentat:on of these two kirks was disponed long before to the E.
of,Melross, who was infeft therein by the King’s Majesty ; to the which right
Mr Patnck Walkingshaw, then Sub-dean and titular, consented, conform to

,the 172d act of Parliament 1593 ; likeas, Sir James, upon the Earl of Melross

his resignation, was infeft in the same, and had. presented persons to the kll‘k A
who ought to be answered of the fruits of thes¢ two kirks, and not this pur.. '
suer, as presented to the Sub-deanry ; for he alleged, That, xf the Sub-deanry
consisted of these two kirks only, as he alleged it did indeed; when the Eafl of \
Melross acquired the same, viz. after the year 1587, at which time the kirk--

“lands of the kingdom were all annexed to the Crown, then his right of presen-

tation behoved to extend to the Sub-deanry, the whole parts thereof, wviz. the
two kirks falling under ‘the same, guia partes, integrantes faciunt totum ; and
if the dignity of the Sub-deanry comprehended any other than these two kirks,
he was content that the pursuer should have the same, but for the fruits of
these two kirks, disponed in patronage before, @s said is, as presented to the
Sub-deanry, he could not have the same ; for, albeit chapters and dignities of
chapter-kirks were restored, yet it was with the exception of rights of patron--
age, and other rights lawfully acqun‘ed and this excepted one was so; Ergo,

¢9c. And the pursuer contendingy That the rxght of patronage of these two
kirks disponed, as said is, to Sir James Cleland, was fiot. valid in. Taw, seeing
the same being mcorporated and maimg up the Sub-deanry, they could not -
be disponed by the King, upon the Sub-dean’s consent, except they had been

first dissolved from the Sub-deanry, or else that the patronage  of the Sub-.

deanry had been expressly disponed by the King; for the King had no right -

- ever of the patronage of these two kirks, as several Rectories, but. only the

patronage of the Sub=deanry, which comprehended these kirks; so that the
172d act of Parliament I 593, anent the titular’s consent, had no affinity with
the case libelled; for that act is only for patronages of seyeral kirks and rec-

“tories, which’ were at the King’s presentatlon before, and these kirks were ne- .

ver at the ng s presentation ; and so he rej)lzed ‘That the right of patronage

. could not stay letters conform:—TnE Lorps found this reply relevant, and that

the twe infeftments of patronages of these two kirks could not hinder letters.
confoi'm/, but that the Sub-dean, presented by the King, ought to be answered K
of the fruit-of these two kirks, and not the persons. presented by Sir James to -
the said two kirks, in respect the same were not particularly. dxssolved nor dis- .
membered from the beneﬁce of the Sub deanry 5 Anelther was it found to be:
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,sustmqed albext having the Sub—dean’s consent 3 and so; in: this Judgment of " 'No 2:
ktters conform, the sa;d two hératable ﬁlghts were cvefted :

Ast /Idwcatur N , ' Alt Nua!wu €5’ Amﬂ Clerlk Gz&.rau. ’
Dune, ?- 592..
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1632 — The L of Lﬁm*oxq agasz The L ot EDMONDSTON

. 'THE Lan'd of Lugto‘n~havmg¢ eompﬂsed from the Lan'daf Ednam the patron_ Prggﬂir"
age of Ednam Hospxtal pres’ents thereunto a Prccepter from whom he takes of a precep-
" an infeftment of the lands, efFﬁﬁow holdmg of the' prccepfory in ]ames Prin: ;,‘;{,tl" an hos.
gle of Buckholme s pame,: and .upon his infeftment. pursues the tenants for their
mails and (Tunes Alleged, They were tenants, at least possessed by tolerance
of one- B‘rakenng, who was lawfully provxdcd to the sajd.: preoeptory by um--
quhxle Andrew Laxrd of Ed‘momtiton and’ by*virtue thcreof n possesswn 25
~ years. Replwd Any presentation: Brakenrig had was null, in.respect that.no.
collanon nor ‘institution followed théréupon;’ “which i§ necessary. irdll ‘benefices ;
2do, It never cate in Bra’kenng s hands, but rcmamed"‘stiil with' the Lan'd of’
Edrnondstqh in hxs chartt:r-chest where- it” was yet Iymg, neither “had evcr
Brakenrig done any deed:as Preceptor, or was ackﬁowled’ggd for such. Duphed
1m0, No nécessity of collation ; ‘because nota benefice of cure 5, - 2do, Sufficient
-~ that the presentatlon was- lawfu:lly subscribed by the: patron -and the defenders .’
offered to prove, that Brakenng was ever since in- possesswn “of a duty of 20
merks yearly from . Edmond§%0n “Answered to thiy Tast : part Not relevarit ;
unless it were alleged, that- thest 20 me'xks were paid by - virthe of some right '
/,,(exther feu ‘or tack) set to Edmon;!ston by- Brakcnng, esPemally smce the-

pursuer offered to prove, that Brakenrig paid all that txme mail and daty to.
Edmondston himself.—THus Lorps repelled the exceptxon m Tespect’ of the se-
.cond part of the reply; except.tlfe defenders would-allege that duty of 20 merks ©
to have been paxd for some r:ght made to Edmondstoh by Brakenrlg., And
for the first’ part of the reply, ament’ the: wanting of - col‘lanon they passed it
over, and gave it not an answer -1632:.- Depember* 11.——Next allcged
They were-tenants to Sit §ohn’ Snrhng, who was infeft by Brakenrig, and by -
virtue thereof in possessmn - Reéplied, His “infeftient. wis“nall,” as proceedmg
a non habente’ pota:z*atem Brakenrxg’s right- bemg fourd - malt ' for the  cause -
Tovesaid. Duplied, The cause why Brakenrig’s right'was not- found " good -was’.
becawse he had neye1 done any deed as - Preceptor which now could not™ be
said; he havfng gwen the infeftment foresaid. Twplzed That the’ mfeftment
" eould not sustain his right ;- because, aftet the pursuer’s, which was givenr by
a Preceptor lawfully@rovlded and no alleged possessionr: of Brakenngs after :
the. lawful provision of another, could make his. null right valid.—TrE:Lorpss:




