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1629, Fume 16. L. Con_l.'agaimt L. EocHBOUIE.

A HIGHLANDMAN dwel]xng in the. Isles, being holden s. confessed upon @
summons referred to his oath, after a term assigned to produce him, and de-
creet given against him, which- being suspended, and the verity of the pursuit
being deferred by the defender (Whose own oath, being  holden as confessed,
was found could not be taken, in respect of the sentence) to the pursuer’s
oath, it was found that the pursuer could not be compelled to give his oath
therein, neither by commission, nor yet cum onere expemarum, which were both:
affered by the suspender.and refused.. -

Y CAp— Alt. Nicolson. Clerk, Hay,
' Fol Dic. v.3 p 184 Durie, p. 445%-

3630. March 2 Wxxcﬂragaz’mt-,Wamm.x,-

T}mms WRIGHT in Leith ‘having. pursued James Wﬂght for.the pnce of a
shlp pertammg to him, and- ‘which the defender. had sold for.a. pnce w1th1n thc
- just avail, the ship being only’ dlsponed by the pursuer to him upon trust ; this
summons being referred to the defendeér’s oath, and he summoned and holden -
as confest for not compearance, .and.decreet. given. against him for the price of
 the ship libelled ; whereupon the defender, who was-not within the country

when he was summdned to give his oath, raising summons at his’ hbme.commg,

which was divers years after the sentence, and desiring to be reponed and his

oath’to be received, seeing: that citation- was only ‘executed’ against hfm upon .
sizty-days; he’being then i’ Muscovy, “Whereby the matron‘ eould“mot come to -
his kfiowledge, and thereby could’not' be caﬂed contumax'; it were great ngour ;

that a decreet should Stand against him- for so gr‘ez‘t 2 sum above'his value, and

exceed“ng ‘the werth of the ship ; specmlly secmg the shrp came again‘in thé -
‘hands of the same- party’s creditor,  viz. Robert ‘Monteitly, who sold the sanre
toisdriothed! f)erson with' express consent of thé “said- Thomas anht, and‘;
the pricetdcovered theréfor was.corveited to his own use, viz. for payment of .
his debts ; and the party alleging, that this would invert the inviolablé practlce .

if ‘parties shbuld'be- reponed against:such decreets-for being out of the country -
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Case where -
the party be-

ing out of the -
country. must -
have beenigs -
norant of the. :
citation,. .

when they were cited ; for such sentences are as lawful asif the party had been » \

L
cited within the country, they bemg absent for their own Rrivate negotiation ; -
, and if either the party:-holden as.confest:so decerned should die, or that execqution
should follow thereupon, it were a dangerous preparative to make such sen. .

tences to fall,; bnt specially .in this. case, mhere, after the. party’s citation to:give - 7’

his oath, his procurator compeared and obtained divers long diets. -assigned te .
exhibit him, which depended mare than.a 'year, in which time he rm.ght have cop- -
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veniently advertised, or craved commission to the Judges where he was to take
his oath, if there had been reason for granting the same; notwithstanding
whereof, the Lorp found that he ought to be reponed, and restored him to the
giving of his oath, specially seeing nothing had followed upon the decreet,
and seeing it was confessed by Thomas Wright that he had consented to the
postenor alienation of the ship, and that the ptice was given to his creditors.

Act. Nicoleon. Alt. Moway. ‘ ~ Clerk, Gibson..
' Fol. Dic. v. 2. p. 184. Durie, p. 497-
*.® Auchinleck reports this case: \

James Weicar being pursued by Thomas Wright, and in the said James’s
absence out of the country, he is held as confest. After three or four years ab-

sence, he returned and meaned himself to the Lords, and craved to be reponed

to give his oath, being, the time of his absence, in Muscovy, where he could
receive no advertisement ; and the matter whereupon he was to depone was so
clearly untrue, that it were great injustice to decern him as confest for contu-
macy. Tae Lorps, after trial of the whole matter, found he ought to be re-

poned, although it is contrary to the daily practics.

Auchinlgck, MS. p. 1 51.

-

1634. ?’mum Y 14. CuNiNGHAM 4gainst RoLrock. '

I\T an action of reductxon pursued by John Cunmgham against Robert
Rollock, whereby the said John craves to be reponed to his oath and defesces,
because the decreet was obtained against him for null defence and he not summon-
ed, or at least not lawfully summoned, as the executions bear, which were vi,tiﬁted
in the days of compearance, and the principal summons both disconform ia the
‘days of compearance, and summoned to the second diet upon the day of

; which being so found by the executions, and the first sum-
mons with the second, the Lorps reponed ]ohn Cuningham to his ocath and
‘whole defences.

ducbz'nleck, MS. p. 175.

:‘—:

16 37 February 2 5 Duxcan again:t FrAZER.

ONE Frazer h‘wmg wadset his lands to one Duncan, redeemable upon 5002
merks, and alleging, that at the time of the wadscr, Duncan promised that
what the prices of the victual, according to the fiars of the year, extended to



