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No 4. failzie ought not to be fuftained, to purfue a redudion thereon, buf afioilzied
therefrom, albeit it was fo exprefily convened betwixt the parties.'

Ad. Stuart & Lawrie.
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Alt. Nicolfon. Clerk, Hay.
Fol. Dic. v. .J. 7. .Durie, p. 491.

IN a redudion of a gift and declarator of non-entry, and or a, comprifing de.
duced thereupon, at the inftance of George Strang, who was ever fince in pof-
feflon of the lands comprifed; the declarator and comprifing being deduced in
annQoI74, or thereby, and this redudion being only lately intented by the., E.
of Iinghora heritably infeft in. thefe lands; the reafon of reduation being, that
the barony of Kinghorn, whereof the lands libelled were but a fmall part, not
being the i5th part of the whole, were difpored by the King to the Earl of
Kinghorn's predeceffors, in feu, for payment yearly of a feu-duty; fo that before
declarator of non-enrry was decerned, the donator, purfuer of the non-entry,
could not crave the mails and duties of the lands to be decerned to him, but on-
ly the proportional part of the feu-dty, contained in the vaffal's infeftments, for
all years intervening, betwixt the time of the non-ebtry, and before the dlecla-
rator; albeit, after the declarator for the fubfequent terms, the donator might
feek the mails and duties; and fo that the decreet being fo given, and the com-
prifing deduced thereupon were null.-THE LoRus found this reafon relevant;
albeit fo 1ong a time after this decreet, comprifing, and poffiefilon; and albeit the
defender alleged, that this declarator might then well proceed for the mails and
duties, of all years before the decreet, fince the non-entry, there being at that
time, neither law nor cuftom to the contrary; for albeit the cuftom now kept,
might feem to tend to the contrary, 'yet that c ufIQm ought not to be drawn back
to fuch an ancient time, when there were not many fuch fentences given; which
were hard now to evert, with all that has followed thereupon, po/ tantum tenporis
upon this ground; fpecially feeing that the purfuer has not alleged, nor can allege,
that the whole barony was retoured ever, or that the lands libelled, which are
alleged to be a part thereof, were ever retoured to any extent; without which

had been retoured, he alleged, that the giving of the lands in feu, was no caufe
to have flayed the declarator, for the mails of the lands, for the years

before the declarator. And if it had been proponed then, it would have

been repelled, and fo fhould not now 'be found relevant to reduce; and if it had
been then relevant, being proponed, yet it would never have flayed the decla-
rator; for the fentence would have proceeded for that proportion. of the feu-
duty, whereto the lands Ihould have been proven to have extended, and for that
quantity he might have comprifed, fo that it were iniquity now to evert his whole
comprifing upon this groundJ, becaufe a part of that, for which he had compri-
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fed, was not due; for it ought not to fall for that which was due 'through the No 7,
purfuer's own default, who compeared not then.to propone this: Which alleg-7
ance was repelled, and the reafon fufained.-For the LORDS found it not ne-
ceffary to qualify, that the cuftoni was then, to retrench the purfuit to the re-
toured duty, this being now the cuftom; which muft pre-fuppofe, that it was ever
fo the cuffom, where nothing lofitive is. ihown otherwife. Likeaz, the LORDS

found it relevant to libel, that the lands were difponed in feu, fo that before de-
c1arator, n6thing could be craved, but this proportion of the feii-duty of the
whole barony pro rata. And found there was no neceffity in fuch cafes to libel,
or allege, that either the whole barony was retoured, or thefe lands particularly,
which are controverted; but without retouring fuflained the fame. And found
alfo, that the comprifing being deduced for a debt, and caufe, whereof one part
was not due, was fufficient to caufd the comprifing to fall in totun. And fo the
reafon was fuftained; and the LORDS found, that after fo long time, the party
could not be urged to produce the warrants of comprifing *.

A&. Advocates B Nicooed . Alt. Stuart & Rul. Clerk, Gib/on.
Fol. Dic. v. 1. p. 7. Durie, p. 597.

The fame cafe is thus flated by Spottifwood.-There was a reduaqion of a declarator of non-
entry, and of a comprifing following thereupon, ledby Robert Strang, of thelandsof Eafter Piteddy,

againfR the Lord Glammis, rq8&, hatentrd by the Earl of Kingh6rn against George Strang, heir to
Robert; for this reafon, that by our law and cuftom, when lands are in non-entry, there is no more
due to the fuperior or donator, before declarator, but only the retouredduty; but fo it is, that the
decreet of non-entry libelled, was given, not for the retoured duty, but for the better avail of
the lands, viz. five chalder of viaual for all years bygone, that the lands were in non-entry,
for which comprifing was led, and fo the comprifing being for more than was juflly owing, was
null in coyfequentiam. The decreet being reduced for this reafon; alleged, Imo, abfolvitor, becaufe
albeit, now thiat cuftom is in ufe, that no more is due before declardtor, but the retoured mail,
yet the purfuer wv4R prove, that it was the cuftop,,at the time of the giving the decreet, foughtto
be reduced, efpeisally feeing the'defender offers him to produce a number of decreets before that
time, given after the fame manner that this is. THE LORDs thoight, that the prefent cuftom
being q<tur, the prefumption, that it was alike all times before, was for the purfuer, unlefs tht
defender would take upon him to prove politive the contrary cuffom at the time. 2do, Alged,
The retoured duty is only due, where lands are particularly retoured; but, where there is no retour,
there.the woith of the land may be fought etiam ante declaratoriam; and fo it is, that Eafter Pitod-
dy was not retoured in fpecial.--- Rtplia, The whole barony of Pitoddy was retoured to L. 50
Sterling, whereof this was a part, and fo the retour muft be eftimated for it pro rata parte.-
THE LR~as rep0lledi this allegeance alfo, in refped of the reply,-3/io, Alleged, albeit the decreet
was given for- more than fhould have been, yet it muff fland for that which was due, viz. the re-
toured duty, and confequently the comprifing cannot fall in totum, as long as there was any thing
owing; efpecially feeing, if the purfuer's predeceffor, who was defender there, had compeared
and objeaed, this the obtainer of the decreet might have reftriated his decreet to the retoured
mail, which at that time he needed not to do, he thinking, probably, that the whole mails were
due unto him.-- Twx LoRDS found the comprifing null in toturm, being led for more than was
due; for they thought it indivifible, and could not fland in part and fall in part, otherwifk
the legal being long before expired, it thould have ever flood good.

Spatywood, (CoMP'aSzNc.)t. 52.
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