No 16.
A comprifer
may chufe,
whether to
retain poffef.
fion, or ufe
perfonal dili-
gence ; but
cannot take
advantage of
both,

See No 14.

No 17.
An appriler,
who did not
renounce, but
whofe poffef-
ficn had not
vet produced
full payment,
found entitled
to poind, but
not te exccute
eaption,
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(Naruwe and Erreer.}
1631. Yanuary 22. L. Crovedmmt against MooiE.

CroveruiLL having comprifed Moodie’s lands for debt, and, nevertherthelefs,
charging Moodie, by horning, to pay ; and, upen that horning, having letters of
caption ; Moodie fufpended, that the comprifing ought to flay perfonal execution,
or elfe, that the creditor fhould renounce the fame. Tre Lorps found, That, if
the fufpender would enter the charger to the pofleflion of the lands comprifed, to
be bruiked by him, conform to the comprifing, he ought to accept of the fame,
guo ¢afit, no perfonal execution of caption ought to be granted againft the debtor;
albeit that the debtor’s wife was infeft in the uds, and that {he would not renounce
her right, ifi favour of the comprifer, which the Lorps found the debtor could
not be compelled to obtain § but, without her confent, found the comprifing and
poffeffion fufficient ; and, 1f the comprifer would not accept of poffeffion, that he
ought, ¢a cafu, to reriounce his comprifinig; for they found, That he ought rot to
keep both, viz. both ta ule caption, and to retaitt the poffeffion and compiifing ;
but that he had his choice of any one of them.

AG —. Al Gilfon. Clerk, Gilfin.
FOZ& .;Difa . I, P. 131 Dm'k’, P- 557&
1631, Deeember 4. ScarRLET against PATERSON.

HeLen Scarier having comprifed from John Paterfon, a tenement, the legal
whereof was expired; before which comprifiug, the lands were burdened with an.
annualrent, which exhaufted almoft the yearly prefit of the land, and mails there-
of : She, after deceafe of her debtor, and expiry of  the legal, purfues the fon of
her debtor, as behaving himfelf as heir to him, to make payment to her of the
fum, for which fhe had comprifed; and he alleging, That by the forefaid
comprifing, fhe muit be reputed fatisfied, and cannoct return to feek perfonal exe-
cution for that debt, whereof fhe,was fatisfied by the comprifing, the legal where-
of was expired ; and fo fhe was become heretriz of the land, unlefs the would
tenounce, and refign her comprifing and infeftment habili modo : And the pur.
fuer replying, That the comprifing cannot hinder the creditor to feek payment,
and to ufe all competent means to obtain payment, befides the comprifing, fee-
ing the fame is unprofitable for her, through the burdening of the faid anterior
infeftment of annualrent ; and fhe needs not renounce the comprifing, but be-
ing paid fhe fhall renounce the fame: And the defender duplying, Lhat albeit
the annualrent fhould exhauft the whole mails of the lands, (which was not
granted,) yet the heritable right thereof fubfifting in the comprifer’s perfon, was
more worth than the whole debt of the compuifing. I'ne Lorps found the
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camprifing, Although. e,xpired hmdmed not.the comprifer to purfue the heir of
her debtor for that fame debt; amd notw1tﬁand1ng thereof, fhe might obtain,
and feek adtion and femtence agamﬁ: him therefor, to the effet the mwht
comprife the her’s lands, and poind his goods for her fatisfaction ; but found
That o long as the fald compr;ﬁng ftood unrenounced by the purfuer whatever
;ﬁantenge ihe jhould Tecover agamﬁ the heii, the fhould not be heard to ufe
any perfgnal execuyjon thex:eupon elth,er of caption, Wmdmg, or hornmg, but
only poinding of his goods, or apprifing of his lands, as fald Js.

Aa. Gmmmgbame & Scot. Al Stuart & Primnofe. .~ Clerk, S:ot.
. Fol. Dic. . 1. p. 15.  Durie, p. 605."

1740. Fuly 25. MazreNs agm’n.rt OrmisTON.

A poust being ﬁm‘ed by the Wrxter to the ﬁgnet ‘when he prefented a bill of
horning to the Ordinary on the bills, whether horning fhoyld be granted upon
certain grounds of debt, whereupon adjudlcatlon had latély proceeded, and in
-virtpe whereof the adjudger was in pofleflion ; which the ILerd Ordinary ftated

" in general toithe Lords they - mdered memorials. ;
‘But mo appearance havipg. been made againft pafling the bill, the Oxdmary,
<upon refyming the repant, laid before the Court, the old decifions, 23d June 1627,
~ Singlair againt Bruce, (Ne 13. 4. 2.) ; 29th January 1028, Meldrum againft
Clyny, (Ne14. b.£.); 22d January 163 t, Cloverhill againt Moodie, (No 16,
b.4.); ‘th December 1631, Scarlet againit Paterfon and others, (Ne 17. b. t.)
From which it appeared that an apprifer, who had attained poflefion, could not
ufe perfonal diligence, even during the legal, unlefs he renounced bis apprifing ;
-aud+that if the apprifer continned to jpoflefs after the legal he cquld not he al-
Jowed, .even npon renQuncing - his Apprlﬁng, to- attaeh the debtor or any other
{ubje® belonging to him ; becaufe then his debt was underflood in law to he
‘paid. .And the. queﬁ;lon was, Why fhould not the cafe be the fame in general
adjndications, as.it was in apprtﬁngs ?

As towhich it was. abferwd That, originally, apprifings were hke pomdmgs
dlreé’: and jirredsemable COnVvEyances ; and w}ule they remained of their ougmal
. nature, there might be fome reafpn, that while the me(htor retained hzs apprmng,
he fhould have no accefs to other drhgence

But after apprifings came to be only rights in fecunty redeemable, the deci-
Aions referred to, were faid to carry the matter too far; that an appmﬁng, though

- only.a right in fecyrity, over, perhaps, a {mall eftate, noways fufficient for the
debt, fhould, within the legal, bar the creditor from affecting a feparate fub-
jec, or even the perfon of his debtor, who ight have concealed effects.

Eea

No 17,

No 18.

The law of
the above
cafes, relative
to perfonal
executionyals
tered.



