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poffeffion, -which fhe might bave dops . afiex her hufpangdls deceale;, if her right
had been lawfuyl; hut; fuffering the.party: to- bruik the faid viCtual conform tg the
decrect arbitral, fo that now fhe :canmot, ebtrude that. right.  Which reply the
Loaps admitted to the purfugr’s probation; See Escurax... . . < .0 o,
Lo i - Cletk, Gibton; - :
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In-an- aGion for poinding of the, graped, Ledy Ednam, -the Lorps found,
That 3 faffue of an._ annuplrent, taken-at any part of the barony, out of

which the anmualrent. is difponed . tor be ‘uplifted,” where all the lands: .of

the: barany: ly contiguous; doth.affe@ allithe Jands and athers. belonging' to
the. havony, the fame-lying contigueis asi faid'is;5 ;albeit the; Rid-fafing be not
taken at the plact. defiinate and appui)ntczlmfm- taking of fafise iin the charter
and evidents:of . that barony, made and granted to-him, who is the granter of the
annuslrent 31end there being exception: prapaned; that the defenders had a:tack
of the lands, fet.for an onerous caufe: by i, who wad.the purfuer’s author, and
before the: puier’s right, whereby shey. alieged, That the graund could net-be
poinded for sty mone: at. the pusfuer’s . inftance, Dut forthe duty-of their tack ;
feeing, confatm to.their tack, they werd in- pafleflion: of the land, diverfe yeats
before the deceafe of the fetter, and. hadipaid; the: tack-duty to the: fetter, and
had reported his.difcharge: tharenn 1 Thiy exceptionsva found ‘relexant; notwith-
ftanding of this reply, That the purfuet’s fafine was given for implement of her
contradt of marsiagey :and fd-was the mare favourables’iamsl’ the; fame: Was fiore
real than a tack, which tack could riot maintain the -excipients;: exeept it had
been clad with pofleffion; before. her ffine; for:her hufband’s pofleflion was her
pofféfﬁc;n, and no fubfequent pofleffion of the tackfman, after her right, could
make the tack to fubfift againft—rers=Which reply was repelled, and the tack
fuftained, being fet for an, onem%s caufe to lawful credifors, and before her fafine 5
which tack being clad with ‘pofleflion in the fetter’s” lifetinte, albeit 1ot before
the pyyfuer’s right, was found fufficignny; and. found, thatithe defepders needed
not to allege poficflion before her right, and fo the faid exception; was admitted.
See UE?QNA&; R R IPIC U SEPE S TR O i ey S
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1631, . Februgry 15, ;. Lapy HurtonnaiL againgt Luof Toven, . .0 -
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" Tz Tady Huttophall heing infeft i the:lands of Gauldffream, upon het con-
‘tiadr of maryiage, {he, for payment of her hufband’s debts, confents to.the alie-
“nation of. the fame lands,” and renounces her -liferent thereip in April 16215 .at
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No 32,

No 33.

“A tack was

preferred to

a bafe infeft-
ment, granted
afterwards

by the
landlord:

to his wife,
though her
fafine was
taken before
the tack{man
obtained pof-
feffion.

No 34.
Pound'in
conformity
with N¢ 31
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No 34.

No 35.
A wife’s in-
feftment for
fecurity of
her jointure,
cannot be
clothed with
pofleflion dur-
mg ter huf-
band’s life ;
therefore the
hufband’s
pofieffion is -
underilood to
be her poffef-
fion, and her
infeftment
accordingly
preferable
according to
its date.
See No 1,
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which very time, her hu{band gives her infeftment in Hutfonhall in recompence-
of the former. After thlS in 1624, the L. of T ouch; ‘and ‘Alexander Cranfton-
of Morifton, comprife Huttonhall for a debt paid by thém for Huttonhall, before
the infeftment given to his wife of Huttonhall, and are infeft therein, and in-pof-
feflion fix or feven years. After Sir John Home _of Huttonball’s deceafe, his.
Lady purfued the tenants for mails and duties of the lands.~4/leged for the com.
pnf‘ms She could not feek the mails this way, brevi manu, fhe never having been.
In pofleffion before ; but fhe ought to feek a declarator to hear and fee it found,.
that their infeftment upon their comprifing fhould fleep, and take no farther ef-
feé during her lifetime. TrE Lorps repelled this allegeance.

Next alleged her infeftment was bafe, and had never apprehended pofleffion,.
and fo could not prejudge their public infeftment clothed with feven years pof-
feflion. -——Replzed Her infeftment,” though bafe, was given her in recompence of

a ' former oné which was public ; and as to pofleffion, the could have none as leng:

as her hufband lived, but how foon he died fhe was feeking it; and any infeft-
ment they had was pofterior to hers.—Duplied, Albeit their mfeftment be pofterior

. to her’s, yet the caufe of it precedes her infeftment.—Triplied, Notwithftending

of any debt owing by her hufband, he might lawfully give his wife infeftment
in his lands, not being inhibited before.—~Quadruplied, Albeit he was not prohi-

‘bited per probibitionem judicis, yet he was per probibitionem legis, wheteby he could

do no voluntary deed in prejudice of his creditors ; which prejudice is clear by
felling of the lands burdened with her liferent, and to burden other lands with
the fame, that were free before; which only made the defender’s become cau-
tioners for her hutband, knowing always of a relief out of other lands unburden-
ed.

TuE Lorps repelled the exception, in refpe& of the reply, that her infeftment
was given in recompence of her former of Cauldftream.

Fol. Dic. v. 1. p. 89g. Spotmwoad (CONJUNCT F EE.) ?- 59
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166 3. January 15. CaMPBELL against Lapy K1iicHATTAN.

Major WiLLiam CampPBELL being infeft in an annualrent out of certain lands

‘belonging to the deceafed Ninian Stewart of Kilchattan, purfues a poinding of

the ground, and obtains decreet, which is fufpended againft him on the one part,
and the Lady, liferentrix of Kilchattan on the other part.—It was alleged for the
reli®, That fhe is infeft in the property upon her contra® of marriage, whereby
fhe was provided to the lands by old Kilchattan her father-in-law, and her huf-
band ; to whom and her, the father-in-law was obliged to grant infeftment in
conjuné’t-fee, and fhe is accordingly infeft.—It was answered, That any infeft-
‘ment that fhe and her hufband had, it was only bafe, to be holden of the fuperior
not confirmed ; whereas the charger was infeft and in pofleflion, not only by up-
lifting his annualrent but by a decreet for poinding the ground, which could



