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SECT. VI
““Hazird of Consigned Money,

1631': Dcwmber " Gumwou agazmt Goamon. o

“" A

W}mu the revemon beans the money to. b,e g@nagned it.case of .a.refusal, in
a responsible knded man’s hands, and does.not pontain thesmame! 6fany: special
man ; whan decldrator is sanght: upon densignation, the:pogsuer.ofithe declara:
tor must prqduqe or_pay the consigned money,. and-must: pursue’ the: person

for the same, in whose hands it was consigned, and the defender will not be put-.

to pursue the:consignatar, because the pursuer or consigner may make choice
of the person himself, and he mist’ maké it furthcoming.
Eol. Dic.w. 2 & 59 Auchinleck MS b 20»8

/ * '* Dgpe r.egorts the same case 2.

"."n(:‘,

1631 Decem‘ber 7-—-IN a redemptlon of lands conform to a revers;on, the
defender aﬂegmg, that o, déclarator could be granted f)cfor_e the money, where-
upon the lands weéte. redeemable w1th the annualrent of all” ears since the COD,

signdtion, were exhibit t6 ’be ch in untp ‘the defender 3 and the pursuer re-

p]vxng, ‘that “he could. not be compelled t‘bereto seemg he had consigned the .
same according to his reversxon i a responsal man s hand, ‘within the pansh as.

- the reversion appomted where it has ever smce remamed u.nuphfted by thq
‘ ptirsuer and he has po Power to com el the degqsuar to’ exhibit, the same :
Tue LorDS found t"hat* til decTaratqr of' rédemgtxon s 1& yroceed but be-
fbre extracting of sentence, zhe money shotﬂd beexhivited o be given up to the
defender ; and therefore they ordained letters to be direct .at the pursaer’s in-
stance, an& also at the defender s, if he, please to charge the dep051tar to- exblbxt
the same, to the effect foresdid ; but. the LORDS found 'the pursuer was not as-
tricted.iniady annualrent for’ the money since the consignation, seeing that it

was never alleged, that the pursuer had uplifted the same, or made any use ‘

thereof, 'but that it has lain still in the deposatdr s hands ever since.

Act. Miller. Alt. Gilmour. = Clerk, Ha_y.

‘ 1632 7anuary 21‘.—-IN a redemptxon Whereof mentxon IS made December

7. 1631, the depositar’ bemg charged,as was ordamed and ‘mentioned the day.
foresaid; to ‘exhibit the moriey consigned, by 1etters under pain of rebellion, and
e not hﬁvmg .obeyed, by exhibiting the same, nor’ yet suspendmg the charge ;

the party desiring the Lords to direct lettéis sxmp‘ly against him, to denounce
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No 4\9. him; and it being controverted, if such letters should be direct so summarily,
the depositar not.being called in this process of redemrption, nor any compear-
ance made for him, but that it was called in doubt, if horning could so proceed,
except that he had been convened and pursued in some ordinary aetion for the
money, where it might be lawfully tried if the money was really consigned and
remained still in his hand ; for as the instrument of the alleged consignation was
not enough, nor could not be found enough, if he being pursued for the money,
denied the consigning thereof; so it could not be found enough now, he not
being heard, nor pursued via ordinaria, to be put to the horn for the same ; not-
withstanding whereof the Lorps found, that letters of horning should be direct
to denounce:bim, seeing he suspended not the first charge ; albeit it was grant-
ed only incidenter against him in an action of ' redemption, wherein he was not.
called, nor was a party,———See REDEMPTION—SUMMAR DILIGENCE.

‘ Durie, p 6o4. 613.

1665. - Fuly 28. . Scor against SOMERVAIL,

Bessy Seot having charged Somervail, who was cautioner in a suspension,
"for payment of arsum of money contained in a bond suspended ; he suspends
- on this reason, That the money was consigned in the hands of Mr George Gib-
son, clerk to the bills for the time. It was answered, That Mr George Gibson
was now out of office, and insolvent, and the consignation behoved to be upon
the peril of the consigner. "It was answered, That the consignation must be.
upon the peril of that party who was the cause of consignation, and that was
the charger; in so far as it was instructed by an instrument produced, that the
suspender offered the annualrent, and so much of the penalty as the charger
would have declared upon her oath, that she had traly paid, which she refused,
unless rhe Wholc penalty were paid, whereupon he consigned through her
fault. ,

Tue Lorps ststained thc_rcason,,and‘ordaincd the notary and witnesses to de-

‘pone upon the truth of the instrument, for instructing thereof.

No so.

Fol. Dic..v. 2. p..59. Stair, v..1. p. 304..

No-51. 1673. [February 15, MowAT against LOCKHART. .

Found, that ' \ ' . : '

money . cof- Marcus. Mowat having charged James Lockbart upon a decreet arbitral cons
itiherifk of taining many distinct articles, he did suspend, and consign L.200 for the.

:?; :fﬁ:g‘ﬂef» value of certain gilders, which by the decreet arbitral was modified to 40s. the
sign
wamntabli gilder, and he consigned 22s. for the gilder in the hands of Henry Hope, trea-

sine culpa, suxer of the. Court in anno 1658, and Henry having broken, the consigned:

s
-



