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1632. Fanuary 7. Mr ANDREW SKEEN 4gainst BETSON.

OnE Be*tfon being tenant to Mr Andrew Skeen, and having granted to him an
obhgatlen for fome money, as the price of certain farms, which he was unable
‘to pay-to him ; and having thereafter left his glound the faid Betfon thereafter
falling Heir to a burgefa of Burntifland, who had both moveable heirthip, and
terements pertaining to him heritably in Burntifland ; he difpones all his right,
both of the lands.and moveables, to his fon-in-law, whereby he was unable to
pay the faid Mr Andrew Skeen’s debt, having no.other goods nor gear, but that
which fell to him that way : And the faid Mr Andrew having arrelted the faid
heirfhip, in the hands of the reli of the faid perfon, to whom he was become
“heir, and defiring the fame to be made furthcoming to him for his faid debt ; and
the other party aflignee claiming the fame, by virtue of his faid difpofition, which
preceded the arreftment, which he alleged was lawful to give him right the;eto,
feeing the cedent was never bankrupt ; neither had the faid other creditor done
any d'ﬁwence to Fecover payment from him, whereby he might noc lawfully
take the faid difpofition, albeit it had been granted to him ex donatione, and with-
out caufes onerous ; whereas the fame bore to be for fums of money; for the
maker was-meither bankrupt, nor at the horn, nor ever charged to make payment,
o that the act of dyvoury could not be obtruded conveniently in -this cafe ; and
.the ot,hser party obtruded competently the faid act of dyvoury, which ‘he alleged
to militate for him againft this party ; feeing the difponer, albeit he was not at
-the horn, “yet he, hy making of the faid difpofition, was become in effe@ a
bankru’ot for thereby he had denuded himfelf of all which he had ; for he had
‘neither goods nor gear whatfoever, but only that which he had fallen to as heir,
and which fell under the faid difpofition, and which was made by him to his own
fon-in-law, and {o inter conjunclas perfonas, and without any caufe onerous ; at

+ieaft, if any caufe enerous was, it was not equivalent to that which was difponed ;

and therefore it.could not agree with confcience that he fhould bruik that which
-ywas difpaned (except in [o far as might proportion his debt, if any traly might
‘be qualified) and that the other party fhould want all. Tae Lorps found,
albeit the debtor was not rebel, nor yet that the creditor Mr Andrew Skeen had
ufed any diligence againft him before this difpofitien, yet fecing the difpofition
extended to all the goods he had, and that the other party, to WHom the difpo-
fition was made, could not allege nor quahfy that the faid debtor was anfwerable
in goods or lands to pay the other party’s debt, befide the gear difponed, that
they would only f{uftain the faid difpolition, to give the acquirer thercof plefe-
rence pro t{m.fﬂ in fo far as he fhould fhew the fame to be acquired for a Ju{’c and
‘onerous caufe; according whereto it was found, that l}e fhouid be pleteued to
the other creditor, and not for any further ; feecing in the oxexplus the Lorps
found, That the other creditor ought to be anfw eved, and the ﬂud dhpof'tlpn
ought not to prejudge him therein ; feeing the fame in the over*)"rus vas to be re-
Dute s a donation, or a deed done without competency of a juft price, which in




BANKRUPT. 8oy
reafon: ought ot to be: permifted: as Jawfully done in prejudice of a lawful credi-
tar, by the debtor, who was otherwife unable to pay his debt ; in prejudice where-
of. he-ceuld not. gift his goods iz toto, and thereby become irrefponfal in hurt of
other creditors, albeit not doing diligence before that' donation :—And the Lorps
found, the onerous caufe for which the- difpofition forefaid-was made, might be
ptoven: by the acquirer’s own oath ; which the Lords found enough. fo prove,
feemg the difpofition:it{elf proported to be made for fumsof money. (See Prook.)

A&, .B‘dtrd , Alt. Burnet. . Clerk, - Scots. .
Fol. Dic. v. 1. p. 67, Durie, p. 611..
1632: Efbruar_y 2 ]A(:K agam.rt ‘GRrAY..

OxE Giay havmg compmfed ‘Tames Liddel’s houfe in Leith, and being infeft
thereupon, and:Jack, fon:in-law to the faid James, having received a difpofition
of that houfe from- him, for fatisfying of ‘his tocher, owing by his contradt of mar-
riage, and being alfo infeft conform thereto; they contending for the' mails of the

houfe; Jack-was preferred albeit the- dlfpoﬁtxon made to him, was alleged to be .
made by a bankrupt et inter wnjwz&m personas, and-in: meditatione fige, et in-
nomento Sfuge, themaker Ifrivmg fiéd 'to- Berwick on the morrow after the makmg?

thereof : And Gray had denounced the-land-to be: comprifed, before he was in-
feft on his: dafpeﬁﬁon likeas he liad ferved Inhibition; and was infeft, and had:

arrelted- the disties-of ‘the-houfe; which diligence; fo done; ought to give him pre-
ference s at- Téaft to make him équal-with the otlier party; who-is a conjun& per- -

fon, and ‘has only acquired. & voluntary right; without doing:of any- diligence ut all,
and ‘was:-confcious- of ' the: bankrupt’s ﬂlght and there being alfo but a few days
betwixt his infeftinent, acquired on diligence, and the other parties, voluntanly

purchafed, as faid- is : notwithftanding whereof Jack:was- preferred,’ in refpeét of-

his infefiment; depending on arv difpefition, made for a preceeding lawful onerous
caufe’; f{eeing: the faid difpefition preceeded any diligence done againft the com-
mon-auther by Gray ;.for the Lorps found, it- was lawful to.a juft creditor, to
take either payment, or- lawful fecurity, in place of ‘payment of his true debt,
from any perfon, albeit Becoming. bankrupt, etiam in'ipsa fuga ; where there was

no preceeding inhibition, nor diligence before. the doing thereof ufed by any con-.

creditor ; and.therefore Gray’s allegeance was repelled.

Ful. Dic. v. 1. p. 67.  Durie, p. 618,
— e
1669. Fanuary §.. |

+CarraiN NEWMAN against ‘TENANTS of WarTenILE, and Mr Joux Preston.

Carramy NewMaN havingv apprifed the lands of Whitehill from Preftoun of
Craigmillar his debtor, and being thereupon infeft, purfues the tenants for mails
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