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of the tack, made not the tack: to convalefce béfore. the heir was infeft in Yhe
-lands, for there was fo.md no fuperveniency betore there was a real nght efta-
blifhed in the pe:rfon of him, who was heir 1o the f{etter, and that the bond to
pive a right made no fuperveniency, nor yet his being heir, except alfo he had
been infeft, and alfo heir, and that his being heir without infeftment made not
the right to convalefce, but might: furnifh perfonal ground of warrandice againft
him as heir, and the real right being made by .the reducer to the hufband and his
wife in conjun@-fee at one time, and m one wrnit ; it wass-found that this was not
a donation flowing from the hufband to his wife, albsit the bond was granted of
before, as faid 15, to the hufband alone, not mentioning the wife ; and albeit the
hufband paid the fum, for the which.the dlfp@htm was ‘made, and {o albext the
right fuperveened t6 thi chufsand whercby the tack revived, and mtight have de-
ferided 1he tackfman againft:the Lo. Borthwick’s felf, fo: loﬁg ‘as He lived,’ et he
being dead; the ‘tack could Rot cenvalefce agamﬁ the' reh& ‘Who -eodemn fempore,
acqufed with him the real nght for her lifétinie, from the reducer which was
not -eiteemed to have procgeded from her hu[band as faid ‘is; but from a third
perfon to het. In this- prceefs it was found, -that a.dipofition; albeit made with-
out a caufe oné bus by the debor, after he ‘wad debtor, t5 his preceding lawful
ereditors, could not be fownd as coming under the 4t of dyvory, except the debt.
or, who- d;{’poned ‘had bédn' then dywori; forihe not: bihg: bankrupt then, the
pmor creditor could not, upon that a&, then quarrel the pofterior right, made
etiam sine causa onerosa i 1t was alfo found, that: pa‘yment of taxation for the
lands by-the- tek i deferidér; “iadé at commond. of ‘the- purfuer Hable foi-the
taxation; afie the. wgtmﬁnghmh*&he’défender alleged was aIfo ﬁ&ﬁ‘ment as if
he ‘had received: paymeﬂt' of ‘the “tack-Atty, after- the warning, ‘was riof 1ePeVant
to infer abfulvitor from thit: vﬁmrng, emept that. the comimand had been’ gnfen
to him-te pay it, as {ackfman, or to bt pard out of the duty- of his- tack ‘which
was fo found, and the faid: e’xéépttorr répéHed albisit-the defend&r alleged, ‘that he
wals ot thie purfuer’s ‘debtor; udih the duty of tR¥EHCK, dnd hie' v not obtiged
topay taxation for her; 6¥“to-relieve hér thereof, nkithér’ coﬁki ‘the- Edththand given
by’ her hifive any réfpett, bt to' ‘tHeltak and- dtitfth?fredf’ K¢'not bb‘mg otherwxfe
debtu, Wh!ch was repeﬁed a—aSee Huyssanp and anz S 28 IMYLI‘ED DISCHARGE
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1632. March 6. LAIRD GARTHLAND agam.rt Sm ]AMES Kzr.

Tue Lord ]edburgh havmg bound hm;felf to dlqune an agnuahen,t out of his
landof ©~ =~ = tothe Lau'ﬂ of Garthland’s fon oyet to the 01d jedburgh
redeentable upon ‘twelve thoufind- merks; and’ accordmgly ha,vmg mfcft hi, ana
there being then a back-tack fet to the Lord Jedburgh of the Iands, for the yearly
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daty.of twelve hundred and thirty merks ; upon’ this right Garthland having in-
tented:action of declarator, as is-mentioned betwixt thefe parties, Feb. 26. 1631,
(Durie, p. §75. voce LicaL DiLicence), Sir James Ker compearing, aleged this
right was a right made by a conjuné perfon, viz. the goodfir to the oye, without
a caufe onerous, but only for love and favour, which ought not to be tound good.
and lawful againft ‘'him, who 'was a lawful creditor to the Mafter of Jedburgh, to
whom the granter of this infeftment is father and retoured heir ; and who is ob-
liged exprefsly. to pay all his fon’s debts, for which this excipient is bound, con-
form to a contract betwixt them ; and for relief whereof he is infeft before the
purfuer’s infeftment, albeit after the bond granted to the purfuer ; and fo. that his
right being for caufes onerous, and the purfuer’s ex titule lucrativo, he ought to be.
preferred, {pecially feeing the fame is made to his own oye, whofe mother is one.
of his appearand heirs, he having no other bairns but her and her fifters; and fo.
being that perfon who has acquired that right, pest cantractum debitum, and. which:
‘therefore will make her liable to the creditor if the goodfir were dead, fo it
ought now to have no force againft the creditor’s right ; moreover, he alleged
that this was an ufurary right, and fell under the a& of Pasliament 1597 ; which

‘prohibits ta take more than ten for each hundred ; for there is a back-tack fet fos

1230 merks, which is thirty merks more than the ordinary annualrent of 12,000.
merks. Thele allegeances were both repelled, and the purfuer’s infeftment fuf-
tained, albeit it had been a mere donation, depending upon a bond prior to the
excipients infeftment, {eeing it was never alleged, that the granter of the infeft-
ment, the time of the making thereof, or fince, was become bankrupt, and not
solvendo ; meither had the excipient done diligence again{t-him, to difcufs him for
his debt ; and fo not being bankrupt, but being able to pay all his debts in lands
and goods, he might lawfully ex causa simplicis donationis effeGually grant this
infeftment, albeit he was then debtor to his creditors ; and the a& of Parliament
1597, anent ufury, was not found to militate in this cafe, which was not of bor-
rowing and lending of money, wherein the a& prohibits to take more than ten
for the hundred, and extends no ways to this cafe controverted, or the like,

which concerns a free donation, where the parties may contra&t to. make the
lands redeemable, which is gifted, upon more or lefs fums, as they agree together,
than as effeirs to the duty of the land, contained in the back-tack ; and the over-
plus alfo being but thirty merks, and fo being of fo mean 3 quantity; could not

- make the whole infeftment null.  See Pomwping. See Usury.,

_Fol. Dic. v. 1. p. 68  Durie, p. 626.

Lord Kerfe mentlons the fame cafe thus

Founp that the {’catute 1621 agamf’t bankrupts, mlhtates not agai’nf’c doaatlon
except it were known that the party is banl_(r_upt or no}: ,folvent and has not fo
much land, as to relieve the creditor. ' ' ' o
' Kerse, (CREDITOR), MS. fol.. 57.



