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A DECREE-ARBITRAL bemg chall-enged by reduction, as being to the enorm
lesion of a.minor, one of the parties in the submission, requisition of a sum ap-
pointed to be paid thereby, was not sustained as a homologation, seeing he stopt
there, and nothing followed upon it.

- Fol Dic.v. 1. p. 377 Gosford.  Stair.

¥e* See the report of th1s case by Gosford, No I5. p. 349.; and by Stair, .
, - No 8. p. 2369.

"SECT. HL:

In whaginflances silence infers consent. .

P

1683, Fammary 31 JumNsTON ggainst Howigson. :.

]ANET JounsTon, in the contract of marriage of her daughtér with' Rébert
Howieson,.spouse contracted to her daughter, being obliged to pay to Robert
Howieson elder, father to the.husband, ‘and to the said Robert younger, the
husband; “the sum of 1000 merks in tocher, (for these were the words of the
contract,) ¢ "That she was obliged to pay it to Robert Howieson .elder, and to

¢ Robert Howieson younger his son,. to the:effect it might be employed upan

¢ land, or annualrent, to the said husband and wife, and the .longest liver of .

¢ them two, and the bairns of that marriage; with another 1000 merks to he
« paid by Robert Howieson elder, and added to the former sum by him, the
¢ time.of the paying of the said tocher ;’ and by a posterior clause of the con-
tract, of this tenor,
* of the said sum from the said Janet, he should employ the same with his.ewn
¢« other sum, in manner foresaid.’
der, having charged her to pay, she suspends, that she had paid the same.to
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¢ The said Robert elder, was obliged that after his receipt - ;
i “ sustained, as -
-good to the. . -

Upon which contract, Robert: Howieson el--
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Né 10:
A tocher
was payable
to a father
and sonm, to
be employe

.by the father, .
" with so much

more, on

land, for the ..

use of the

son. and his
wife in life« ..
rent,-and

their.children :—
“in fee.-
~ment made to- -

Pay-

the'son, inpre-

-sence of the .

father, was -

debtora -



No ro.

"Wo-11.
One being
pursued to
restore a
watch, his
defence was,
that, in the
pursuer’s pre-
sence, he
gave it to a
third person,
the pursuer
making no
opposttion,
Answered,
the parties
being in Par-
liament at
the time, the
pursuer’s si-
lenace cannot
import con-
sent. The
defence was
repelled.

1602,

“and that he refuses to restore it ;
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Robert younger, and had reported his.discharge ; whiech payment was really
made in presence of Robert elder, he then not opponing thereto ; and - the fa-
ther opponing the. contract, by the meaning of the words whereof, it is evi-

dent, that the payment should be made to him, seeing he is obliged to employ

-it, so that the son’s discharge could not free her, in respect he has spent it,

whereas it should have been employed, the Lorps found the reason relevant
and proven, and that the payment made to the son in presence of the father,

- who opponed not against the payment at the making thereof, as he might if he
- disallowed the same, to be as sufficient, asif he had consented expressly thereto.

Cletk, Hay.
Fol. Dic. v. 1. p. 378 Durze, p- 617.

Fuly 3. Lorp Coupzr against Lorp PrrsLico.

Tue Lord Couper alleging, That being sitting in Parliament, and taking out
his watch to see what hour it was, he gave it to my Lord Pitsligo in his hand,
therefore craves to be restored, and that he
may have the value of it, pretio gffectionis, by his own jpath. The defender
alleged, absolvitor, because the libel is not relevant, not condescending guo
modo the defender is obliged to restore ; for if the pursuer insist upon his real
right of the watch,.as proprietor, the libel is not relevant ; because he subsumes
not that the defender. is possessor, or haver of the watch, at the time of the ci-
tation, or since, or at least dolo desitt possidere ; or if the pursuer insist upon a
personal obngauon "he ought to subsume, that the -defender borrowed the

watch, or took thé custody thereof, and thereby is personally obliged to keep

and restore. -Secondly, Albeit the libel were relevant, absolvitor, because the
defender offers him to prove, that the pursuer having put his watch in his hand,
as he conceives, to sece what heur it was, the defender, according to the ordi-
nary civility, they being both sitting in Parliament, the Lord Sinclair putting
forth his hand for a sight of the watch, the defender did, in the pursuer’s pre-

‘sence, put it in his hand, without the pursuer’s opposition or comradlctlon

which must necessarily import his consent, and liberate the defender. The

“pursuer answered, That 'he did now condescend that he lent his watch to the

defender, and that there was'betwixt them contracrus commodati ; because the

‘defender having-put forth his hand, signifying his desire ‘to call for the watch,

the pursuer put the same in'his hand, and though there were no words, yet this
contract may be celebrated by intervention of any sign of the party’s.meaning,
which here could be no other than that which is ordinary, to lend the defender
the watch to'see what hours it was, which importeth the defender’s obligement
to restore the same. 1o 'the second defence, Non relevat 5 because the defender’s

_giving of the watch to the Lord Sinclair was so subit an act, that-the pursuer



