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alleged, for entertaining for by-gones, holds alfo for time to come, which, if it
thould be admitted, would elide the a& of Parliament. But I think the reafon
holds not, for in by-gones they are fpent, and not {o in years to come, whereby
they are extant. And, upon the 11th December 1629, betwixt the fame parties,
the excommunicants and their tenants being both convened, each one of them
in solidum, to pay the farms of their lands, being both holden as confeft, decreet
was given again{t them, and each one of them, in solidum, but once payment
was declared, fhould only be taken from one of them to liberate both.

A&, Advocatus. Alt. Aiton, MGill, & Hope. Clerk, Hay.
‘ Fol. Dic. v. 1. p. 108. Durie, p. 431.
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1633. November 16. GRANT against GRANT.

Oxe Grant, by his contra& of marriage with his future fpoufe, being
obliged to infeft her in lands which he had in wadfet from the Laird of Grant,
and the contra® bearing, that he {hould take a new fecurity of the lands from
the L. of Grant, to him{elf and to her, and the longeft liver of them, and the
heirs to be procreate betwixt them, which failing, to his heirs; and, after the
perfe&mg of the marriage, he having, within three or four months thereafter,
obtained infeftment thereof to him and her in liferent, and to his heirs, failing
of heirs betwixt them ; which infeftment had no relation to the faid contraé,
nor made mention thereof Thereafter the hufband dying within the year
after the faid marriage, and another Grant being infeft by the fuperior in that
1and, as heir to that hufband deceaft, being his brother, or uncle, there being no
bairns of the marriage ; which infeftment was granted upon the fuperior’s precept of
clare constat,and not upon retour ; and this heir, diverfe years thereafter, purfuing
the reli@ for the mails and duties of the lands forefaids, of all the years after her
‘hufband’s deceafe, and which were intromitted with by her, and which fhe had
good right to-uplift, as the alleged by virtue of the faid fafine, both for by-genes,
and alfo in time coming : And the purfuer replying, that her fafine was become
invalid and extin& by the hufband’s deceafe within the year, as faid is, which
put both parties .in that cafe for conjunét fee and tocher, as if no marriage had
everbeen contracted, and reftored them to their own rights thereof binc inde :
And fhe duplying, that her fafine had no relation to that marriage, nor depended
thereon,; and albeit it thould depend upon that contract, yet it was fufficient for
all by-gone years before this purfuit, which fhe had uplifted and confumed, and
mauft of reafon be reputed to have been uplifted bana fide, by virtue of her right
forefald flanding unquarrelled, and fhe never being interrupted in her poffeflion
pefore this purfuit.—TrE Lorps repelled the exception and duply, and found
the reply, upon the hufband’s deceafe w1th1n the year, relevant ; which reply was
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not only fuftained for the years to come, but alfo for all by-gones, for which the
Lords found the reli& had no right, and that fhe could not meddle with the
fame bona fide, in refpe@ of her hufband’s deceafe within the year; and, there-
fore, that fhe ought to refund the fame, albeit her pofleflion was never inter-
rupted before this purfuit, and albeit alio that the alleged, that the puriuer, by
virtue of his fafine only upon a precept of clare constat, not being retourcd,
ought not in reafvn to claim the bygones before the precept, fince her hufband’s
deceafe, but that her intromiffion therewith was favourable, for thefe years be-
fore his right ; which allegeance was repelled, and the faids years fince the huf-
band’s deceafe were all found due to the heir, albeit only received by the fupe-
rior’s precept, feeing the fuperior nor none other claimed thefe bygones by non-
entry ; and alfo this fafine, albeit making no mention to be given to the wife
intuitu matrimonii, nor having any reference to the contradt, yet exprefling no
other caufe, and no other caufe thereof being qualified by the party, and being
the fame deed, whereto the hufband was obliged in the contradl, the fame was
found to be done for implement thereof, and to. depend thereon..

Alt. Baird. Clerk, Gibson.
Ful. Dic. v. 1. p. 109. Duric, p. 692..

A&, Gibson.. -

1708. ~Fuly 7.
Mr Axprzw Rem, Miniftter of Kirkbean, against GEORGE MAXWELS
of Munthes, and JouN LaNERICK of Torrorie:.

G rorcE MaxweLL of Munches having raifed a valuation of the teinds of his
Iands of Torrorie, lying within the parifh of Kirkbean, during a vacancy of the
cure, wherein the patron, titular, and moderator of the prefbytery were called,
as the proper contradidtors. He, in February 1699, thirteen days after Mr An-
drew Reid’s admifion to that church, obtained decreet, valuing his teinds to a
lefs duty than the proportion of fipend impofed on his lands by a decreet of
modification and locality in the year 1650: Which decreet of valuation being
reduced by the commiffion upon this ground, That the minifter was not called
to the pronouncing thereof: Mr Andrew Reid purfued the faid George Max-
well, and John Lanerick, prefent heritor of Torrorie, for feveral years ftipend
due to him out of thefe lands, conform to the decreet of modification.

Alleged for the defenders: They were bona fide pofleflors, by virtue of the de-
creet of valuation, till the fame was reduced ; and could be hable in no greater
quantity of ftipend than their valued temd-duty ; -elpecially, confidering that
their teinds are truly worth no more, and the higheft flown divines never claim
more than the teind : For even null decreets and other deeds have been found
tituli colorati, affording the benefit of buna fide pofleffion till they were reduced,
Guthrie contra Laird of Sornbeg, No us. p. 861.; Earl of Wintoun contra the



