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foresaid ; and the Laird of Luss bemg dxstressed by a sentence, recovered for
~ poinding of the ground for an annualrent, wherein the creditor was infeft out
of the said lands by Balvie ; and the said Archibald being charged to relieve the
‘'said lands of that burdeff; who sushended, upon this réason, That he ought to re-
Lieve him only in so far as he ‘was distressed truly for thc said annualrent, and
for no more than he has. paid to the annualrenter for ‘his right; and the other
answeriniy, That albeit he had-Gcquired that right grafis from the party to whom
it was truly addebted, he ought eitherto be relieved of the whole, for the which
the land might be lawfully burdened by that rrght” or else the party ought to
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show how he mlght be freed legally thereof ; and it is unjust and unreasonable -

)
1o restrict the- warrandxcc to that which he pdid- for that right; for the party
might have quitted -the same for nought; - or for'ldss or more, as they agreed ;

:notwrthstandmg whereof, ‘the Lorps found,’ That the msPender was only hol-

den to pay for the relief of - ‘the- said- distress, so much as was paid by the char-

ger for the acquiring of the right of the said annualrent, the quantity whereof
. was found probable by the charger’s own oath; and this was the rather done,
because. Balvie, for whom Archibald Thotnson was cautioner, was a poor aged
distressed person, and Yedijeed togteat necessuy, ‘and therefore the distress and
wartandice was so retrenched.

Act. Nicolson and Ba:ra', Alt. Craig. Clerk, Gibson.
R - Fol Dic, v. 1. p. 600 Durie, p. 628.
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1634. Fuly'1. Mr Ros. GLENDIWNING against L. Barnsarrocy.

BARNBARROCH havmg so1d some lands to (Jlendmmng which were holden
wird of the Laird of Lauchop, which alienation bore simple warrandice, and
particularly from al*bwards, and to obtain " Laucht)ps consent ; and the said
‘Glendinning having obtained the gift of recogmtlon fiom Lauchop, and thereupoh
declarator thereaﬁ‘er pm‘sue‘s warrandxce againist Barnbarroch, who alleged, That
seeing he was secured by the acquiring of ‘the recogrition to himself, all cause
of warrandicé ‘ceased, seemg he ought also to have intimate to the defender,
and reqmred tim to have purchased the supenor s’ consent before he took the
‘rec()gnmoh “which he “would have ddne; and fhe‘ puirsuer answering, That it
Wwas as favourable to him to have taken the glft of recogmuon as to a stranger H
likeas, ‘the ‘defender wihs obhged to'purchase ‘the superior’s consent betwixt and
a day, which has expired many years before he acquired this righ-; the Lorps
repelled the exception and sustdined ' the ‘warrandice, but they retrenched the
same to the sums paid to the superior by the pursuer for acquiring of the said
' recogn“f?on ‘with:the ex*penses m%de by him’ smce in plea, and prosecutmg the
‘'same, and no’ further, © - e -

" )Act. — . o Alt thmor. Clerk Gibson,
o ' Fol Dic. v 1. p. 600, Durie, p. 723
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