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failzie, he ought to fulfil the obligation, by and attour the paying of the failv '
zie; but superseded the execution, while the day came..

. ' Clerk Hay. : :
~ Fol"Dic. v.2. p 53 . Durie, p. 3to.
1632 _‘}’une 14 : ALEXANDER CLARL agazmt CAIRNCROSS @e.

GEORGE LAMBIE of Dunkenny havmg borrowed f'rom Alexander Clark of
Logie 1000 merks, for which there should have been- cautloners foi him; ‘Wil-
liam Halyburton, and other two, who, because t:hey were 1ot present the time.
of subscribing of ‘the bond, Dunkenny and Nicol Calmcross ‘with him, and!
other two; obliged themselves to cause the absent cautroners\ sithscribé the
bond betwixt and the 15th of August following; '¥629-;- aﬂd failing: thereof

" to-content and pay to Alexander L. 100. Alexander charged’ Cairncross, “&c.

for fulfilling of their bond ; who suspended upon this reason, that they could’
not make the cautioners subscribe, but were content to-pay the L. 100 Jloco.

- pene.—~Tue Logps found the letters .orderly- proceeded, for fulfilling of ‘the

whole bond, and would not free thcm for paymg of the L. 100 of penalt ye
Fol Dic..v. 2. p 54 Spwuwood (CONTR AGTS, Es"c) p. 69; ~

*x Auchmlock,reports this case..

ALEXANDER Ciark cliarges N1col Calmcross of Balmasharmqr, Thomas An-

' mand-of Persie, and’ James’ Lyal to fulﬁl a.bond made. to him by the Laird of

Dunkenny and the foresaid’ persons, wherein. the Laird- of Dunkcnny obliges
him, and the’ said persons, to cause-certain- persons subscribe a bond- of 1000
merks-to-the said Alexander Clark, as cautioners for the said George Lambie
of Dunkenny, betwixt the date of the bond and Lammas thereafter; and, fail-
ing thereof, bound and obliged them to-coiftént and pay to the said Alexander
Clark the sum of L. 100 at Martinmas thereafter. They suspended ; and are

- content to pay the penalty of L. 100, as the said-bond bears; but the Lorps

found the letters orderly proceeded, for causing the cautioners suDscnbc not-
w:thstandmg of the adjacent penalty - '
o IR I duclzinlebk, MS. p. 1490
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1634. Marcﬁ 5 _- e thRAY agaz'mt Lord,BLA'NI"‘rRE. .

BY a minute of coitract subscrlbed betmxt these partxes the Lord Blantyre

- sells the lands of Calderhall, &e. to Ronald Murray, for a sum, and the parties
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. sgreethata cqntract be extended thereon, and  if they fail; ithe failer: to: pay
2000, merks ; which minute being desired to "be registered; that execution
mxght pass thereon ; the defender  alkged; That, 'seeing the minute was never
perfected, and that the same resolyed in a failzie of 2000, inerks, and . that the
party had no interest by the notdperfectmg thereof'; “therefors, he: alleged,
That it could: not-be registered, ‘seeing it was factum imprastahile: to give him
security of the:lands, whic he, had sold since to another, being certified that
this pursuer had refused the bargain, and he had neither debursed atles. nor
money ; sQ that ikl illi deerat, and he was Instantly content to offer:and.-sa-
tisfy all his damage and.interest, and which now ought to be received, seemg
the minute was desired’ to. be mglstered not for extention, but for' executiony
" and this offer was competent against the execution.—Tue Lorps repelled the
allegeance, and found, that the adjection of the pcnalty in the minute resolved
not the contract, so that the same was appointed‘to come in place of the per-
" fecting of the minute; but, notwlthstqu1ng of the said penalty, the parties

‘might also seek impfemeht‘ of the minute, and whole articles thereof, beside

and attour the said failzie : And they repelled the offer of the interest in this
place against the registration, without prejudice of the same to be received,
‘and discussed by way of suspenswn ‘

Act. Advocatus ¢ Mowat, Alt Sludrt &9’ Lermrmt Clerk, Hay. h\

»Fal; Dic. w2 ?.@a,:sﬁ»:z = Durie, p. 708,

c637 yuly 15. fSKENF. agmn?t .
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L,mm bmng verbally let toa: tenant, under a penalty, that, if he: entcred

-niot;” he should pay. 2 year's rent ; thé. Whole penalty Was found due, thaugh‘

- the tenant fesiled rebus integris.

Fol ch. 'u 2 p 53. Duri::.j

e f'Th’i’g"pa’se is No 10, p 840: :'z{ogg LQ?VS_ ‘Pom#i'rnm})g.
1639 February zz ’ :  h JOHstaﬂ'dgéin}i "Fémnzs._ '
ROBERT .TOHNSTON sets in tack for ﬁve ycars, the lands of o ‘to

Rober{ Forbes, wherein the said Robeit Forbes is obliged, by a ‘special clause,
to pasture his whole goods upon the said lands yearly,"during the said ‘space,
and to hold his goods within the ‘byres and stables, and to hold the thatch
“within the town, and to ware the whole gooding within the town, during the
- years of the tagk; and, in case of failzie, to pay L. 1c0; upon the which tack
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