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be-liable tothe: pursuer as universal intrémissatrix ; and the defender duply-
ing, That it was lawful to her to accept or renouice to be: :executrix, albeit she
had been notninated by the defunct, seeing the conﬁrmmg of another where
there is also suflicient caution, is no more prejudicial to the creditors than if
she had been confirmed, for the confirmed goods will be made furthcoming to
the creditors; and her alleged further intromission with goods omitted; yncon-
firmed, eannot make her universal  intromissatrix, to ‘make. her so ligble for
debts of her husband’s, amounting to. greater sums than either she is worth,: ar-
gll her husband’s own estate might pay ; but the most that thereby cdn resalt
on her a’lIeged omission, is to take a- dative ad omissa:—TFazr Lorps, notwith-
standing that there were executors confirmed, and not-theless, of the allegeance
foresaid, sustained the action against the defender as imtromissatriz, without
necessity to take a dative ad omisic’ dd hiine- effectiiin, only to infer sentence:
against her to make the particulars, whefewith she shall be proven to have in-
tromitted, besides the goods confirmed, furthcoming to the pursuer for her
debt allenarly, and not to make her liable as universal intrommissatrix thereby,

¢ither to his creditor, or to any other of the defunct’s creditors, if the intro-
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mission to be proven shall not be found to be so much as will pay the debt;
and respected not the reply to make her further liable. . '

Fol. Dic. v.2. p. 45. Durie, p. 634.
X Spoftiswood reports this case :

Ix an action pursued by Margaret Maxwell against the Lady Stanly, as uni-
versal intromissatrix with her husband’s gear, notwithstanding that the defen-
der had given up inventory, and made faith thereon’in name of her son, whom
she had confirmed executor, and that further intromissjon was oﬁered to be
proved upon her than was given up ; yet the Lorps did sustain action against
her as universal intromissatrix, only to mfcr payment for as much more as
should be proved agamst her.. 7 7

Spottiswood, (EXECUTORS.) p. 112,
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' 1635+ Fuly 17. " Lo. JonNsToN against JOHNSTON.

Lo. JounstoN pursuing James Johnston, as universal intromitter with the
goods and gear of umquhile Captam James Johnston, to pay to him a debt owing
by the said Captain, who was the defender’s natural father; and he excepting,
that he was donatar to the escheat. of the said Captam, whereupon he had
action of general declarator depending, Wherem Litiscontestation is made, by
virtue of which gift of escheat he had right to the defunct’s goods and move-
ables, so that this intromission would not make him liable to any of the de-
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funct’s creditors; and the pursuer replying, That the defender, immediately
after the defunct’s decease, intromitted with all his whole goods, both within
and' without the houses, and used .the same at his pleasure ; which intromission
cannot be purged by any subsequent right of his escheat, purchased by the
defender ex post facto, and a long space after his intromission ; for, by his pre-

ceding vitious meddling with the défunct’s goods, he became liable to his
creditors ; and that .deed gannot be purged, by purchasing of the gift of the
escheat thereafter, which was not purchased while the space of

after his said intromission, specxaﬂy also seeing there i3 no declarator obtained
upon the said gift hitherto ; and the case of the creditors is most favourably
to be considered against a donatar ;—this exception upon.the gift, albéit pur-
chased after the intromission, and declarator depending thereon, wherein litis-
contestation is made, albeit not yet decerned, was.found relevant, and sustain-
ed to purge the preceding intromission, and to elxde the action pursued against.

the defender, as universal intromitter.
- ‘.‘

Act. S{nart. ’  Alt. Nicolren. ' Cletk, Scot.
Fol. Dic. v. 2. p 46. Durie, p 771,

1662. Ffbruaryj. " GRATY against DALGARDNO.

A cIfT of escheat to the intromitter himself, ante litem motam, is sustained to
purge vitiosity, though there be no diligence on it. The reason given is, that
the gift to the imtromitter himself is effectual without declarator ;—but of this
there is some doubt. A special declarator indeed is not necessary, but a gene-
ral declarator, which is not a process for payment, but a step of diligence, in -
order to complete the conveyance, like the intimation of an amgnatlon ought

to be \requxsxte in all cases. _
Fol. Dic. v. 2. p. 46. Staz’r.

* Thls case is No 169. p. 98 50.-—A similar decision was pronounced 22d
January 1675, Chalmers against F arquharson and Gordon No 45. p. 9633.
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1663 7anuar_y 28.
MARGARET STEVENSON and her Sox agam;t KEer and Others.

MaRGARET STEVENsON pursués Margaret Ker, as vitious intromissatrix with
the goods of her husband, for payment of a debt, wherein he was cautioner.
‘She alleged, Absolvitor, because her intromission was purged, in so far as she’
had confirmed herself executrix creditrix. It was answered by the pursuer,

Vor, XXIIT. | 54 Y :
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